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CORPORATE LAW
Chapter 1 – Kinds of Company
Question 1
Teresa Ltd. is a company registered in New York (U.S.A.). The company has no place of
business established in India, but it is doing online business through data interchange in
India. Explain with reference to relevant provisions of the Companies Act, 2013 whether
Teresa Ltd. will be treated as Foreign Company.
Answer
According to section 2(42) of the Companies Act, 2013, foreign company means any
company or body corporate incorporated outside India which,(a) has a place of business in India whether by itself or through an agent, physically or
through electronic mode; and
(b) conducts any business activity in India in any other manner.
As per the Rule given in the Companies (Specification of Definitions Details) Rules, 2014,
the term “electronic mode”, means carrying out electronically based, whether main
server is installed in India or not, including, but not limited to(i) Business to business and business to consumer transactions, data interchange and
other digital supply transactions;
(ii) Offering to accept deposits or inviting deposits or accepting deposits or subscriptions
in securities, in India or from citizens of India;
(iii) Financial settlements, web based marketing, advisory and transactional services,
database services and products, supply chain management;
(iv) Online services such as telemarketing, telecommuting, telemedicine, education and
information research; and
(v) All related data communication services, whether conducted by e-mail, mobile
devices, social media, cloud computing, document management, voice or data
transmission or otherwise;
In the given question, Teresa Ltd. will be treated as a foreign company within the meaning
of section 2(42) of the Companies Act, 2013 since it is doing online business through data
interchange in India even though the company has no place of business established in
India.
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Question 2
MNP Private Ltd. is a company registered under the Companies Act, 2013 with a, Paid Up
Share Capital of ₹ 45 lakh and turnover of ₹ 3 crores. Explain the meaning of the "Small
Company" and examine the following in accordance with the provisions of the Companies
Act, 2013:
(i) Whether the MNP Private Ltd. can avail the status of small company?
(ii) What will be your answer if the turnover of the company is ₹ 1.50 crore?
Answer
Small Company: According to Section 2(85) of the Companies Act, 2013, Small Company
means a company, other than a public company,—
(1) paid-up share capital of which does not exceed fifty lakh rupees or such higher
amount as may be prescribed which shall not be more than five crore rupees; and
(2) turnover of which as per its last profit and loss account does not exceed two crore
rupees or such higher amount as may be prescribed which shall not be more than twenty
crore rupees.
Nothing in this clause shall apply to—
(A) a holding company or a subsidiary company;
(B) a company registered under section 8; or
(C) a company or body corporate governed by any special Act.
(i) In the present case, MNP Private Ltd., a company registered under the Companies Act,
2013 with a paid up share capital of ₹ 45 lakh and having turnover of ₹ 3 crore.
Since only one criteria of share capital of ₹ 50 Lakhs is met, but the second criteria of
turnover of ₹ 2 crores is not met and the provisions require both the criteria to be met in
order to avail the status of a small company, MNP Ltd. cannot avail the status of small
company.
(ii) If the turnover of the company is ₹ 1.50 crore, then both the criteria will be fulfilled
and MNP Ltd. can avail the status of small company.
Question 3
Alfa school started imparting education on 1.4.2010, with the sole objective of providing
education to children of weaker society either free of cost or at a very nominal fee
depending upon the financial condition of their parents. However, on 30th March 2018,
it came to the knowledge of the Central Government that the said school was operating
by violating the objects of its objective clause due to which it was granted the status of a
section 8 company under the Companies Act, 2013. Describe what powers can be
exercised by the Central Government against the Alfa School, in such a case?
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Answer
Section 8 of the Companies Act, 2013 deals with the formation of companies which are
formed to promote the charitable objects of commerce, art, science, education, sports etc.
Such company intends to apply its profit in promoting its objects. Section 8 companies
are registered by the Registrar only when a license is issued by the Central Government
to them. Since, Alfa School was a Section 8 company and it had started violating the
objects of its objective clause, hence in such a situation the following powers can be
exercised by the Central Government:
(i) The Central Government may by order revoke the licence of the company where the
company contravenes any of the requirements or the conditions of this sections subject
to which a licence is issued or where the affairs of the company are conducted
fraudulently, or violative of the objects of the company or prejudicial to public interest,
and on revocation the Registrar shall put ‘Limited’ or ‘Private Limited’ against the
company’s name in the register. But before such revocation, the Central Government
must give it a written notice of its intention to revoke the licence and opportunity to be
heard in the matter.
(ii) Where a licence is revoked, the Central Government may, by order, if it is satisfied
that it is essential in the public interest, direct that the company be wound up under this
Act or amalgamated with another company registered under this section.
However, no such order shall be made unless the company is given a reasonable
opportunity of being heard.
(iii) Where a licence is revoked and where the Central Government is satisfied that it is
essential in the public interest that the company registered under this section should be
amalgamated with another company registered under this section and having similar
objects, then, notwithstanding anything to the contrary contained in this Act, the Central
Government may, by order, provide for such amalgamation to form a single company
with such constitution, properties, powers, rights, interest, authorities and privileges and
with such liabilities, duties and obligations as may be specified in the order.
Question 4
The paid-up share capital of Saras Private Limited is ₹ 1 crore, consisting of 8 lacs Equity
Shares of ₹ 10 each, fully paid-up and 2 lacs Cumulative Preference Shares of ₹ 10 each,
fully paid-up. Jeevan (JVN) Private Limited and Sudhir Private Limited are holding 3 lacs
Equity Shares and 50,000 Equity Shares respectively in Saras Private Limited. Jeevan
Private Limited and Sudhir Private Limited are the subsidiaries of Piyush Private Limited.
With reference to the provisions of the Companies Act, 2013 examine whether Saras
Private Limited is a subsidiary of Piyush Private Limited? Would your answer be differe
nt if Piyush Private Limited has 8 out of 9 Directors on the Board of Saras Private Limited?
Answer
In terms of section 2 (87) of the Companies Act 2013 "subsidiary company" or
"subsidiary", in relation to any other company (that is to say the holding company),
means a company in which the holding company—
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(i) controls the composition of the Board of Directors; or
(ii) exercises or controls more than one-half of the total share capital either at its own or
together with one or more of its subsidiary companies:
Provided that such class or classes of holding companies as may be prescribed shall not
have layers of subsidiaries beyond such numbers as may be prescribed.
Explanation.—For the purposes of this clause,—
(a) a company shall be deemed to be a subsidiary company of the holding company even
if the control referred to in sub-clause (i) or sub-clause (ii) is of another subsidiary
company of the holding company;
(b) the composition of a company's Board of Directors shall be deemed to be controlled
by another company if that other company by exercise of some power exercisable by it at
its discretion can appoint or remove all or a majority of the directors.
In the present case, Jeevan Pvt. Ltd. and Sudhir Pvt. Ltd. together hold less than one half
of the total share capital. Hence, Piyush Private Ltd. (holding of Jeevan Pvt. Ltd. and Sudhir
Pvt) will not be a holding company of Saras Pvt. Ltd.
However, if Piyush Pvt. Ltd. has 8 out of 9 Directors on the Board of Saras Pvt. Ltd. i.e.
controls the composition of the Board of Directors; it (Piyush Pvt. Ltd.) will be treated as
the holding company of Saras Pvt. Ltd.
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Chapter 2 – Memorandum and Articles
Question 1
XYZ a One-Person Company (OPC) was incorporated during the year 2014-15 with an
authorized capital of ₹ 45.00 lakhs (4.5 lakh shares of ₹ 10 each), The capital was fully
subscribed and paid up. Turnover of the company during 2014-15 and 2015-16 was ₹
2.00 crores and ₹ 2.5 crores respectively. Promoter of the company seeks your advice in
following circumstances, whether XYZ (OPC) can convert into any other kind of company
during 2016-17. Please, advise with reference to relevant provisions of the Companies
Act, 2013 in the below mentioned circumstances:
(i) If promoter increases the paid up capital of the company by ₹ 10.00 lakhs during 201617.
(ii) If turnover of the company during 2016-17 was ₹ 3.00 crores.
Answer
As per Rule 3 of the Companies (Incorporation) Rules, 2014, no One Person Company
(OPC) can convert voluntarily into any kind of company unless two years have expired
from the date of its incorporation, except where the paid up share capital is increased
beyond fifty lakh rupees or its average annual turnover during the relevant period
exceeds two crore rupees.
Besides, Section 18 of the Companies Act, 2013 provides that a company of any class
registered under this Act may convert itself as a company of other class under this Act by
alteration of memorandum and articles of the company in accordance with the provisions
of Chapter II of the Act.
Based on the above provisions, our advice in the given circumstances will be as under:
(i) The promoter increases the paid up capital of the company by ₹ 10.00 lakh during
2016-2017, i.e., to ₹ 55 lakhs (45+10= 55). In this situation, XYZ (OPC) can convert itself
voluntarily into any other kind of company by alteration of memorandum and articles of
the company in compliance with the Provisions of the Act.
(ii) Where the turnover of XYZ (OPC) during 2016-17 was ₹ 3.00 crore, there will be no
change in the answer. In this situation also, XYZ (OPC) can convert itself voluntarily into
any other kind of company by alteration of memorandum and articles of the company in
compliance with the Provisions of the Act.
Question 2
XY Ltd. has its registered office at Mumbai in the State of Maharashtra. For better
administrative conveniences the company wants to shift its registered office from
Mumbai to Nashik (within the State of Maharashtra). What formalities the company has
to comply with under the provisions of the Companies Act, 2013 for shifting i ts registered
office as stated above? Explain.
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Answer
The Companies Act, 2013 under section 13 provides for the process of altering the
Memorandum of a company. Since the location or Registered Office clause in the
Memorandum only names the state in which its registered office is situated, a change in
address from Mumbai to Nashik, does not result in the alteration of the Memorandum
and hence the provisions of section 13 (and its sub sections) do not apply in this case.
However, under section 12 (5) of the Act which deals with the registered office of
company, the change in registered office from one town or city to another in the same
state, must be approved by a special resolution of the company. Further, presuming that
the Registrar will remain the same for the whole state of Maharashtra, there will be no
need for the company to seek the confirmation to such change from the Regional Director.
Question 3
The Board of Directors of Sindhu Limited wants to make some changes and to alter some
Clauses of the Articles of Association which are to be urgently carried out, which include
the increase in Authorized Capital of the company, issue of shares, increase in borrowing
limits and increase in the number of directors.
Discuss about the provisions of the Companies Act, 2013 to be followed for alteration of
Articles of Association.
Answer
Alteration in Articles of Association: Section 14 of the Companies Act, 2013, vests
companies with power to alter or add to its articles. The law with respect to alteration of
articles is as follows:
(1) Alteration by special resolution: Subject to the provisions of this Act and the
conditions contained in its memorandum, if any, a company may, by a special resolution
alter its articles.
(2) Filing of alteration with the registrar: Every alteration of the articles and a copy of the
order of the Tribunal approving the alteration, shall be filed with the Registrar, together
with a printed copy of the altered articles, within a period of fifteen days in such manner
as may be prescribed, who shall register the same.
(3) Any alteration made shall be valid: Any alteration of the articles registered as above
shall, subject to the provisions of this Act, be valid as if it were originally contained in the
articles.
(4) Alteration noted in every copy: Every alteration made in articles of a company shall
be noted in every copy of the articles, as the case may be. If a company makes any default
in complying with the stated provisions, the company and every officer who is in default
shall be liable to a penalty of one thousand rupees for every copy of the articles issued
without such alteration. [Section 15]

www.konceptca.com

info@konceptca.com

Question 4
RSP Limited, with a limited liability of its members by guarantee of ₹ 10 lac to each
member. The company increases the liability of the members from ₹ 10 lac to 15 lac by
an alteration made in the liability clause of the Memorandum of Association.
Referring to the provisions of the Companies Act, 2013 decide, whether the members of
the company are liable for the increased liability.
Answer
The limitation of liability is an essential clause in the Memorandum and on registration
of the comapny becomes binding on all espernt and futuer members.
The present question states that the liability of the members has been increased by the
company without clarifying the mode. The company can act only through its Board of
Directors or through its members. The Board of Directors do not have the authority to
alter the clause; hence it means that the alteration was approved by the members at a
general meeting. However, section 13 of the Act which deals with the alteration of the
Memorandum does not provide for the alteration of its liability clause. Hence, the liability
of members cannot be altered once the company is formed.
The alteration in the given question is therefore invalid.
Question 5
The Directors of a company registered and incorporated in the name “Mars Textile India
Ltd.” desire to change the name of the company entitled “National Textiles and
Industries Ltd.” Advise as to what procedure is required to be followed under the
Companies Act, 2013?
Answer
Change in the name of company : In the first instance, Mars Textile India Ltd., should
ascertain from the Registrar of Companies whether the proposed name viz. National
Textiles and Industries Ltd. is available or not. For this purpose, the company should file
the prescribed Form No.INC.24 with the Registrar along with the necessary fees.
The Registrar after examination will inform whether the new name is available or not for
registration.
In case the name is available, the company has to pass a special resolution approving the
change of name to National Textiles and Industries Ltd.
Thereafter the approval of the Central Government should be obtained as provided in
Section 13(2)of the Companies Act, 2013. The power of Central Government in this
regard has been delegated to the Registrar of Companies. Thus, the company has to file
an application along with the prescribed filing fee for change of name. The change of name
shall be complete and effective only on the issue of a fresh certificate of incorporation by
the Registrar. The Registrar shall enter the new name in the Register in place of the
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former name13(3). The change of name shall not affect any rights or obligations of the
company and it shall not render defective any legal proceedings by or against it.
Question 6
The Memorandum of Association of a company was signed by two adult members and by
a guardian of the other five minor members, the guardian signing separately for each
minor member. The Registrar registered the company and issued under his hand a
Certificate of Incorporation. The plaintiff contended that (a) conditions of registration
were not duly complied with, and (b) that there were no seven subscribers to the
Memorandum. Will the Court uphold his contention?
Answer
Yes, (being a fundamental right under the Constitution of India to go for legal
proceedings) the registration of the company can be challenged but it will not in any way
affect or cancel the registration of the company and the Memorandum and Articles.
Section 10 (1) of the Companies Act, 2013 states that subject to the provisions of the Act,
the Memorandum and Articles shall, when registered, bind the company and the
members thereof, to the same extent as if they respectively had been signed by the
company and by each member, and contained covenants on its and his part to observe all
the provisions of the Memorandum and of the Articles.
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Chapter 3 – Prospectus and Allotment of Shares
Question 1
Green Ltd. was dealing in export of rubber to specified foreign countries. The company
was willing to purchase rubber trees in A.P. State. The prospectus issued by the
company contained some important extracts of the expert report and number of trees in
A.P. State. The report was found untrue. Mr. Andrew purchased the shares of Green Ltd.
on the basis of the expert’s report published in the prospectus. However, he did not
suffer any loss due to purchase of such shares. Will Mr. Andrew have any remedy
against the company? State also the circumstances where an expert is not liable under
the Companies Act, 2013.
Answer
Under section 35 (1) of the Companies Act 2013, where a person has subscribed for
securities of a company acting on any statement included in the prospectus which is
misleading and has sustained any loss or damage as a consequence thereof, the
company and every person including an expert shall, be liable to pay compensation to
the person who has sustained such loss or damage.
In the present case, Mr. Andrew purchased the shares of Green Ltd. on the basis of the
expert report published in the prospectus. Mr. Andrew can claim compensation for any
loss or damage that he might have sustained from the purchase of shares. However, he
did not suffer any loss due to purchase of such shares.
Hence, Mr. Andrew will have no remedy against the company.
Circumstances when an expert is not liable: An expert will not be liable for any
misstatements in the prospectus under the following situations:
(i) Under section 26 (5), that having given his consent, but withdrew it in writing before
delivery of the copy of prospectus for filing, or
(ii) Under section 35 (2), that the prospectus was issued without his knowledge /
consent and that on becoming aware of it, he forthwith gave a reasonable public notice
that it was issued without his knowledge or consent;
(iii) An expert will not be liable in respect of any statement not made by him in the
capacity of an expert and included in the prospectus as such;
(iv) that, as regards every misleading statement purported to be made by an expert or
contained in what purports to be a copy of or an extract from a report or valuation of an
expert, it was a correct and fair representation of the statement, or a correct copy of, or
a correct and fair extract from, the report or valuation; and he had reasonable ground to
believe and did up to the time of the issue of the prospectus believe, that the person
making the statement was competent to make it and that the said person had given the
consent required by section 26(5) to the issue of the prospectus and had not withdrawn
that consent before filing of a copy of the prospectus with the Registrar or, to the
defendant's knowledge, before allotment thereunder.
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Question 2
Explain the conditions and the manner in which a company may issue Global Depository
Receipts in a foreign country.
Answer
The Companies (Issue of Global Depository Receipts) Rules, 2014, lays the conditions and
the manner in which a company may issue depository receipts in a foreign country.
Conditions for issue of depository receipts–
(1) Passing of resolution: The Board of Directors of the company intending to issue
depository receipts shall pass a resolution authorising the company to do so.
(2) Approval of shareholders: The Company shall take prior approval of its shareholders
by a special resolution to be passed at a general meeting:
(3) Depository receipts shall be issued by an overseas depository bank: The depository
receipts shall be issued by an overseas depository bank appointed by the company and
the underlying shares shall be kept in the custody of a domestic custodian bank.
(4) Compliance with all the provisions, schemes, regulations etc.: The Company shall
ensure that all the applicable provisions of the Scheme and the rules or regulations or
guidelines issued by the Reserve Bank of India are complied with before and after the
issue of depository receipts.
(5) Compliance report to be placed at the meeting: The company shall appoint a merchant
banker or a practising chartered accountant or a practising cost accountant or a
practising company secretary to oversee all the compliances relating to issue of
depository receipts and the compliance report taken from such merchant banker or
practising chartered accountant or practising cost accountant or practising company
secretary, as the case may be, shall be placed at the meeting of the Board of Directors of
the company or of the committee of the Board of directors authorised by the Board in this
regard to be held immediately after closure of all formalities of the issue of depository
receipts:
Manner for issue of depository receipts –
(1) The depository receipts can be issued by way of public offering or private placement
or in any other manner prevalent abroad and may be listed or traded in an overseas
listing or trading platform.
(2) The depository receipts may be issued against issue of new shares or may be
sponsored against shares held by shareholders of the company in accordance with such
conditions as the Central Government or Reserve Bank of India may prescribe or specify
from time to time.
(3) The underlying shares shall be allotted in the name of the overseas as depository bank
and against such shares, the depository receipts shall be issued by the overseas
depository bank abroad.
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Question 3
Discuss the provisions relating to private placement of shares under the Companies Act,
2013.
Answer
“Private placement” means any offer of securities or invitation to subscribe securities to
a select group of persons by a company (other than by way of public offer) through issue
of a private placement offer letter and which satisfies below conditions. Any offer or
invitation not in compliance with the provisions of this section shall be treated as a public
offer and all provisions of this Act, and the Securities Contracts (Regulation) Act, 1956
and the Securities and Exchange Board of India Act, 1992 shall be required to be complied
with. If a company makes an offer or accepts monies in contravention of this section, the
company, its promoters and directors shall be liable for a penalty which may extend to
the amount involved in the offer or invitation or two crore rupees, whichever is higher,
and the company shall also refund all monies to subscribers within a period of thirty days
of the order imposing the penalty.
Requirements of offer or invitation for subscription of securities on private placement:
[Section 42]
(1) Issue of private placement offer letter: According to Section 42(1), a company may,
make private placement through issue of a private placement offer letter.
(2) Offer/invitation to number of persons: The offer of securities or invitation to
subscribe securities, shall be made to such number of persons not exceeding fifty or such
higher number as may be prescribed, in a financial year and on such conditions (including
the form and manner of private placement) as may be prescribed in the relevant Rules
given in the Companies (Prospectus and Allotment of Securities) Rules, 2014.
Offer/ invitation made to more than the prescribed number of persons : If a company,
listed or unlisted, makes an offer to allot or invites subscription, or allots, or enters into
an agreement to allot, securities to more than the prescribed number of persons, whether
the payment for the securities has been received or not or whether the company intends
to list its securities or not on any recognised stock exchange in or outside India, the same
shall be deemed to be an offer to the public and shall accordingly be governed by the
provisions of Part I of Chapter III.
(3) No issue of fresh offer/ invitation: No fresh offer or invitation under this section shall
be made unless the allotments with respect to any offer or invitation made earlier(i) have been completed, or
(ii) that offer or invitation has been withdrawn, or
(iii) abandoned by the company. (Not applicable to specified IFSC Public and IFSC Private
Companies)
(4) Offer / invitation treated as public offer: Any offer or invitation not in compliance with
the provisions of this section shall be treated as a public offer and all provisions of this
Act, and the Securities Contracts (Regulation) Act, 1956 and the Securities and Exchange
Board of India Act, 1992 shall be required to be complied with.
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(5) Payment of amount: All monies payable towards subscription of securities under this
section shall be paid through cheque or demand draft or other banking channels but not
by cash.
(6) Time for allotment of securities: A company making an offer or invitation under this
section shall allot its securities within sixty days from the date of receipt of the application
money for such securities. (90 days in case in the case of specified IFSC Public and IFSC
Private Companies)
Default in allotment of securities: Where the company is not able to allot the securities
within that period, it shall repay the application money to the subscribers within fifteen
days from the date of completion of sixty days and if the company fails to repay the
application money within the aforesaid period, it shall be liable to repay that money with
interest at the rate of twelve per cent per annum from the expiry of the sixtieth day:
Separate Bank Account: Provided that monies received on application under this section
shall be kept in a separate bank account in a scheduled bank and shall not be utilised for
any purpose other than—
(a) for adjustment against allotment of securities; or
(b) for the repayment of monies where the company is unable to allot securities.
(7) Offers made to the persons whose name is recorded : All offers covered under this
section shall be made only to such persons whose names are recorded by the company
prior to the invitation to subscribe, and that such persons shall receive the offer by name,
and that a complete record of such offers shall be kept by the company in such manner as
may be prescribed and complete information about such offer shall be filed with the
Registrar within a period of thirty days of circulation of relevant private placement offer
letter. (Not applicable to specified IFSC Public and IFSC Private Companies)
(8) No publication required: No company offering securities under this section shall
release any public advertisements or utilise any media, marketing or distribution
channels or agents to inform the public at large about such an offer.
(9) Filing with the registrar: Whenever a company makes any allotment of securities
under this section, it shall file with the Registrar a return of allotment in such manner as
may be prescribed, including the complete list of all security-holders, with their full
names, addresses, number of securities allotted and such other relevant information as
may be prescribed.
(10) In contravention of the section: If a company makes an offer or accepts monies in
contravention of this sectionPersons liable
Company, Promoters and
Directors
Company
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Penalty
• May extend to the amount involved in the
offer or invitation, or
Two crore rupees- whichever is higher
• Shall also refund all monies
to subscribers within a period of
thirty days of the order imposing the
penalty

info@konceptca.com

Question 4
What is a Shelf-Prospectus? State the important provisions relating to the issuance of
Shelf-Prospectus under the provisions of Companies Act,2013.
Answer
Provisions relating to issue of Shelf-prospectus:
(1) Filing of shelf prospectus with the registrar: According to section 31, any class or
classes of companies, as the Securities and Exchange Board may provide by regulations
in this behalf, may file a shelf prospectus with the Registrar at the stage(i) of the first offer of securities included therein which shall indicate a period not
exceeding one year as the period of validity of such prospectus which shall commence
from the date of opening of the first offer of securities under that prospectus, and
(ii) in respect of a second or subsequent offer of such securities issued during the period
of validity of that prospectus, no further prospectus is required.
(2) Filing of information memorandum with the shelf prospectus: A company filing a shelf
prospectus shall be required to file an information memorandum containing all material
facts relating to new charges created, changes in the financial position of the company as
have occurred between the first offer of securities or the previous offer of securities and
the succeeding offer of securities and such other changes as may be prescribed, with the
Registrar within the prescribed time, prior to the issue of a second or subsequent offer of
securities under the shelf prospectus:
(3) Intimation of changes: Provided that where a company or any other person has
received applications for the allotment of securities along with advance payments of
subscription before the making of any such change, the company or other person shall
intimate the changes to such applicants and if they express a desire to withdraw their
application, the company or other person shall refund all the monies received as
subscription within fifteen days thereof.
(4) Memorandum together with the shelf prospectus shall be deemed to be a prospectus:
Where an information memorandum is filed, every time an offer of securities is made
under sub-section (2), such memorandum together with the shelf prospectus shall be
deemed to be a prospectus.
Question 5
TDL Ltd., a public company is planning to bring a public issue of equity shares in June,
2018. The company has appointed underwriters for getting its shares subscribed. As a
Chartered Accountant of the company appraise the Board of TDL Ltd. about the
provisions of payment of underwriter's commission as per Companies Act, 2013.
Answer
The provisions of the Companies Act, 2013 regarding the payment of underwriter’s
commission are as follows:
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Payment of commission: A company may pay commission to any person in connection
with the subscription to its securities, whether absolute or conditional, subject to such
conditions as given in Rule 13 of the Companies (Prospectus and Allotment of Securities)
Rules, 2014.
Conditions for the payment of commission:
1. the payment of such commission shall be authorized in the company’s articles of
association;
2. the commission may be paid out of proceeds of the issue or the profit of the company
or both;
3. Rate of commission: The rate of commission paid or agreed to be paid shall not exceed,
in case of shares, five percent of the price at which the shares are issued or a rate
authorised by the articles, whichever is less, and in case of debentures, shall not exceed
two and a half per cent of the price at which the debentures are issued, or as specified in
the company’s articles, whichever is less.
4. Disclosure of particulars: the prospectus of the company shall disclose the following
particulars a. the name of the underwriters;
b. the rate and amount of the commission payable to the underwriter; and
c. the number of securities which is to be underwritten or subscribed by the underwriter
absolutely or conditionally.
5. No commission to be paid: There shall not be paid commission to any underwriter on
securities which are not offered to the public for subscription;
6. Copy of contract of payment of commission to be delivered to registrar: a copy of
the contract for the payment of commission is delivered to the Registrar at the time of
delivery of the prospectus for registration.
Question 6
State in what way does the Companies Act, 2013 regulate and restrict the following in
respect of a company going for public issue of shares:
(i) Minimum Subscription, and
(ii) Application Money payable on shares being issued?
Answer
The Companies Act, 2013 by virtue of provisions as contained in Section 39 (1) and (2)
regulates and restricts the minimum subscription and the application money payable in
a public issue of shares as under:
Minimum subscription [Section 39 (1)]
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No Allotment shall be made of any securities of a company offered to the public for
subscription; unless; (i) the amount stated in the prospectus as the minimum amount has been subscribed;
and
(ii) the sums payable on application for such amount has been paid to and received by
the companyApplication money: Section 39 (2) provides that the amount payable on application on
each security shall not be less than 5% of the nominal amount of such security or such
amount as SEBI may prescribe by making any regulations in this behalf.
Further section 39 (3) provides that if the stated minimum amount is not received by the
company within 30 days of the date of issue of the prospectus or such time as prescribed
by SEBI, the company will be required to refund the application money received within
such time and manner as may be prescribed.
In case of any default under sub-section, the company and its officer who is in default
shall be liable to a penalty, for each default, of one thousand rupees for each day during
which such default continues or one lakh rupees, whichever is less.
Section 40 (3) provides that all moneys received on application from the public for
subscription to the securities shall be kept in a separate bank account maintained with a
scheduled bank.
Question 7
A company issued a prospectus. All the statements contained therein were literally true.
It also stated that the company had paid dividends for a number of years, but did not
disclose the fact that the dividends were not paid out of trading profits, but out of capital
profits. An allottee of shares wants to avoid the contract on the ground that the
prospectus was false in material particulars. Discuss can he do so?
Answer
The non disclosure of the fact that dividends were paid out of capital profits is a
concealment of material fact as a company is normally required to distribute dividend
only from trading or revenue profits and under exceptional circumstances can do so out
of capital profits. Hence, a material misrepresentation has been made. Hence, in the given
case the allottee can avoid the contract of allotment of shares.
Question 8
When is an allotment of shares treated as an irregular allotment? Briefly state the effects
of an irregular allotment.
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Answer
Irregular allotment : The Companies Act, 2013 does not separately provide for the term
“Irregular Allotment” of securities. Hence, one will have to examine the requirements of
a proper issue of securities and consider the consequences of non fulfilment of those
requirements.
In broad terms, an allotment of shares is deemed to be irregular when it has been made
by a company in violation of Sections 23, 26, 39 and 40. Irregular allotment therefore
arises in the following instances:
1. Where a company does not issue a prospectus in a public issue as required by section
23; or
2. Where the prospectus issued by the company does not include any of the matters
required to be included therein under section 26 (1), or the information given is
misleading, faulty and incorrect; or
3. Where the prospectus has not been filed with the Registrar for registration under
section 26 (4);
4. The minimum subscription as specified in the prospectus has not been received in
terms of section 39; or
5. The minimum amount receivable on application is less than 5% of the nominal value
of the securities offered or lower than the amount prescribed by SEBI in this behalf; or
6. In case of a public issue, approval for listing has not been obtained from one or more
of the recognized stock exchanges under section 40 of the Companies Act, 2013
Effects of irregular allotment : The consequences of an irregular allotment depend on the
nature of irregularity. However, the Companies Act, 2013 does not mention (unlike the
previous Companies Act) that in case of an irregular allotment the contract is voidable at
the option of the allottee.
Under section 26 (9) of the Companies Act, 2013 if a prospectus is issued in contravention
of the provisions of section 26, the company shall be punishable with fine which shall not
be less than fifty thousand rupees but which may extend to three lakh rupees and every
person who is knowingly a party to the issue of such prospectus shall be punishable with
imprisonment for a term which may extend to three years or with fine which shall not be
less than fifty thousand rupees but which may extend to three lakh rupees, or with both.
Similarly, in case the company has not received the minimum subscription amount within
30 days of the date of issue of the prospectus, it must refund the application money
received by it within the stipulated time. Any allotment made in violation of this will be
void and the defaulting company and officers will be liable to further punishment as
provided in section 39 (5).
Under section 40 (5) any default made in respect of getting the approval to listing of
securities in one or more recognized stock exchange in case of a public issue, will render
the company punishable with a fine which shall not be less than five lakh rupees but
which may extend to fifty lakh rupees and every officer of the company who is in default
shall be punishable with imprisonment for a term which may extend to one year or with
fine which shall not be less than fifty thousand rupees but which may extend to three lakh
rupees, or with both.
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Hence, under various provisions of the Companies Act, 2013 stringent punishment has
been provided for against irregular allotment of securities but the option of going ahead
with such allotment even if desired by the allottee is not specifically permitted.
Question 9
With a view to issue shares to the general public a prospectus containing some false
information was issued by a company. Mr. X received copy of the prospectus from the
company but did not apply for allotment of any shares. The allotment of shares to the
general public was completed by the company within the stipulated period. A few months
later, Mr. X bought 2000 shares through the stock exchange at a higher price which later
on fell sharply. X sold these shares at a heavy loss. Mr. X claims damages from the
company for the loss suffered on the ground the prospectus issued by the company
contained a false statement. Referring to the provisions of the Companies Act, 2013
examine whether Xs’ claim for damages is justified.
Answer
Under section 2 (70) of the Companies Act, 2013, “prospectus” means any document
described or issued as a prospectus and includes a red herring prospectus referred to in
section 32 or shelf prospectus referred to in section 31 or any notice, circular,
advertisement or other document inviting offers from the public for the subscription or
purchase of any securities of a body corporate.
A prospectus is a document inviting offers from the public. The prospectus and any
statement therein has no legal binding either on the company or its directors, promoters
or experts to a person who has not purchased securities in response to it.
Since X purchased shares through the stock exchange open market which cannot be said
to have bought shares on the basis of prospectus. X cannot bring action for deceit against
the directors. X will not succeed. It was held in the case of Peek Vs. Gurney that the abovementioned remedy by way of damage will not be available to a person if he has not
purchased the shares on the basis of prospectus.
Question 10
A public limited company which went in for Public issue of shares had applied for listing
of shares in three recognised Stock Exchanges and out of it only two had given permission
for listing. Can the company proceed for allotment of shares?
Answer
Every company making a public offer shall, before making such offer, make an application
to one or more recognised stock exchange or exchanges and obtain permission for the
securities to be dealt with in such stock exchange or exchanges. [Section 40 (1)]
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Where a prospectus states that an application has been made, such prospectus shall also
state the name or names of the stock exchange in which the securities shall be dealt with.
[Section 40 (2)]
From the above it is clear that not only the company has to apply for listing of the
securities at a recognized stock exchange but also obtain permission thereof before
making the public offer.
Hence, under the Companies Act, 2013 by making the offer of shares before getting the
approval from the stock exchanges, it has violated the provisions of section 40.
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Chapter 4 – Shares and Share Capital
Question 1
ABC Ltd. has following balances in their Balance Sheet as on 31st March, 2018:
(₹)
(1)
(2)
(3)
(4)
(5)

Equity shares capital (3.00 lakhs equity shares of ₹ 10
each)
Free reserves
Securities Premium Account
Capital redemption reserve account
Revaluation Reserve

30.00 lacs
5.00 lacs
3.00 lacs
4.00 lacs
3.00 lacs

Directors of the company seeks your advice in following cases:
(i) Whether company can give bonus shares in the ratio of 1:3?
(ii) What if company decide to give bonus shares in the ratio of 1:2?
Answer
Issue of bonus shares [Section 63]: As per Section 63 of the Companies Act, 2013, a
company may issue fully paid-up bonus shares to its members, in any manner
whatsoever, out of—
(i) its free reserves;
(ii) the securities premium account; or
(iii) the capital redemption reserve account:
Provided that no issue of bonus shares shall be made by capitalising reserves created by
the revaluation of assets.
As per the given facts, ABC Ltd. has total eligible amount of ₹ 12 lakhs (i.e.
5.00+3.00+4.00) out of which bonus shares can be issued and the total share capital is
₹ 30.00 lakhs.
Accordingly:
(i) For issue of 1:3 bonus shares, there will be a requirement of ₹ 10 lakhs (i.e., 1/3 x 30.00
lakh) which is well within the limit of available amount of ₹ 12 lakhs. So, ABC
Limited can go ahead with the bonus issue in the ratio of 1:3.
(ii) In case ABC Limited intends to issue bonus shares in the ratio of 1:2, there will be a
requirement of ₹ 15 lakhs (i.e., ½ x 30.00 lakh). Here in this case, the company cannot go
ahead with the issue of bonus shares in the ratio of 1:2, since the requirement of ₹ 15
Lakhs is exceeding the available eligible amount of ₹ 12 lakhs.
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Question 2
Can equity share with differential voting rights be issued? If yes, state the conditions
under which such shares may be issued.
Answer
Conditions for the issue of equity shares with differential rights (Rule 4 of the Companies
(Share capital and Debenture) Rules, 2014) : No company limited by shares shall issue
equity shares with differential rights as to dividend, voting or otherwise, unless it
complies with the following conditions, namely: (1) the articles of association of the company authorizes the issue of shares with
differential rights;
(2) the issue of shares is authorized by an ordinary resolution passed at a general meeting
of the shareholders.
(3) However, where the equity shares of a company are listed on a recognized stock
exchange, the issue of such shares shall be approved by the shareholders through postal
ballot;
(4) the shares with differential rights shall not exceed twenty-six percent of the total postissue paid up equity share capital including equity shares with differential rights issued
at any point of time;
(5) the company is having consistent track record of distributable profits for the last three
years;
(6) the company has not defaulted in filing financial statements and annual returns for
three financial years immediately preceding the financial year in which it is decided to
issue such shares;
(7) the company has no subsisting default in the payment of a declared dividend to its
shareholders or repayment of its matured deposits or redemption of its preference
shares or debentures that have become due for redemption or payment of interest on
such deposits or debentures or payment of dividend;
(8) the company has not defaulted in payment of the dividend on preference shares or
repayment of any term loan from a public financial institution or State level financial
institution or Scheduled Bank that has become repayable or interest payable thereon or
dues with respect to statutory payments relating to its employees to any authority or
default in crediting the amount in Investor Education and Protection
Fund to the Central Government;
(9) However, a company may issue equity shares with differential rights upon expiry of
five years from the end of the financial Year in which such default was made good.
(10) the company has not been penalized by Court or Tribunal during the last three years
of any offence under the Reserve Bank of India Act, 1934, the Securities and
Exchange Board of India Act, 1992, the Securities Contracts Regulation Act, 1956, the
Foreign Exchange Management Act, 1999 or any other special Act, under which such
companies being regulated by sectoral regulators.
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Question 3
Xgen Limited has a paid-up equity capital and free reserves to the extent of ₹ 50,00,000.
The company is planning to buy-back shares to the extent of ₹ 4,50,000. The company
approaches you for advice with regard to the following
(i) Is special resolution required to be passed?
(ii) What is the time limit for completion of buy-back?
(iii) What should be ratio of aggregate debts to the paid-up capital-and free reserves after
buy-back?
Answer
Section 68(2) of the Companies Act, 2013 deals with the Conditions required for buyback of shares.
As per the Act, the company shall not purchase its own shares or other specified
securities unless(a) The buy-back is authorized by its articles;
(b) A special resolution has been passed at a general meeting of the company
authorizing the buy-back: except where—
(1) the buy-back is, ten per cent or less of the total paid-up equity capital and free
reserves of the company; and
(2) such buy-back has been authorised by the Board by means of a resolution passed at
its meeting;
Time limit for Completion of Buy Back: As per section 68(4), every buy-back shall be
completed within a period of one year from the date of passing of the special resolution,
or as the case may be, the resolution passed by the Board under sub-section (2).
Ratio of aggregate debts: Provision also specifies that ratio of the aggregate debts
(secured and unsecured) owed by the company after buy back is not more than twice
the paid up capital and its free reserves. However, Central Government may prescribe
higher ratio of the debt for a class or classes of companies.
As per the stated facts, Xgen Ltd. has a paid up equity capital and free reserves to the
extent of ₹ 50,00,000. The company planned to buy back shares to the extent of ₹
4,50,000.
Referring to the above provisions, the answers will be as follows:
1. No, special resolution will not be required as the buyback is less than 10% of the total
paid-up equity capital and free reserves (50,00,000x10/100= 5,00,000) of the company,
but such buy back must be authorized by the Board by means of a resolution passed at
its meeting.
2. Time limit for completion of buy back will be- within a period of one year from the
date of passing of the resolution by the Board.
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3. The ratio of the aggregate debts (secured and unsecured) owed by the company after
buy back should not be more than twice the paid up capital and its free reserves.
The above buy-back is possible when backed by the authorization by the articles of the
company.
Question 4
Data Limited (listed on Stock Exchange) was incorporated on 1st October, 2018 with a
paid- up share capital of Rs. 200 crores. Within this small time of 4 months it has earned
huge profits and has topped the charts for its high employee friendly environment. The
company wants to issue sweat equity to its employees. A friend of the CEO of the company
has told him that they cannot issue sweat equity shares as 2 years have not elapsed since
the time company has commenced its business. The CEO of the company has approached
you to advise them about the essential conditions to fulfilled before the issue of sweat
equity shares especially since their company is just a few months old.?
Answer
Sweat equity shares of a class of shares already issued.
According to section 54 of the Companies Act, 2013, a company may issue sweat equity
shares of a class of shares already issued, if the following conditions are fulfilled,
namely—
(i) the issue is authorised by a special resolution passed by the company;
(ii) the resolution specifies the number of shares, the current market price, consideration,
if any, and the class or classes of directors or employees to whom such equity shares are
to be issued;
(iii) where the equity shares of the company are listed on a recognised stock exchange,
the sweat equity shares are issued in accordance with the regulations made by the
Securities and Exchange Board in this behalf and if they are not so listed, the sweat equity
shares are issued in accordance with such rules as prescribed under Rule 8 of the
Companies (Share and Debentures) Rules, 2014,
The rights, limitations, restrictions and provisions as are for the time being applicable to
equity shares shall be applicable to the sweat equity shares issued under this section and
the holders of such shares shall rank pari passu with other equity shareholders.
Data Limited can issue Sweat equity shares by following the conditions as mentioned
above. It does not make a difference that the company is just a few months old.
Question 5
Kavish Ltd., desirous of buying back of all its equity shares from the existing shareholders
of the company, seeks your advice. Examining the provisions of the Companies Act, 2013
discuss whether the above buy back of equity shares by the company is possible. Also ,
state the sources out of which buy-back of shares can be financed?

www.konceptca.com

info@konceptca.com

Answer
In terms of section 68 (2) (c) of the Companies Act, 2013 a company is allowed to buy
back a maximum of 25% of the aggregate of its paid- up capital and free reserves. Hence,
the company in the given case is not allowed to buy back its entire equity shares.
Section 68 (1) of the Companies Act, 2013 specifies the sources of funding buy back of its
shares and other specified securities as under:
(a) Free reserves or
(b) Security Premium account or
(c) Proceeds of the issue of any shares or other specified securities
However, under the proviso to section 68 (1) no buy back of shares or any specified
securities can be made out of the proceeds of an earlier issue of the same kind of shares
or same kind of specified securities.
Question 6
Heavy Metals Limited wants to provide financial assistance to its employees, to enable
them to subscribe for certain number of fully paid shares. Considering the provision of
the Companies Act, 2013, what advice would you give to the company in this regard?
Answer
Under section 67 (2) of the Companies Act, 2013 no public company is allowed to give,
directly or indirectly and whether by means of a loan, guarantee, or security, any financial
assistance for the purpose of, or in connection with, a purchase or subscription, by any
person of any shares in it or in its holding company.
However, section 67 (3) makes an exception by allowing companies to give loans to their
employees other than its directors or key managerial personnel, for an amount not
exceeding their salary or wages for a period of six months with a view to enabling them
to purchase or subscribe for fully paid-up shares in the company or its holding company
to be held by them by way of beneficial ownership.
It is further provided that disclosures in respect of voting rights not exercised directly by
the employees in respect of shares to which the scheme relates shall be made in the
Board's report in such manner as may be prescribed.
Hence, Heavy Metals Ltd can provide financial assistance upto the specified limit to its
employees to enable them to subscribe for the shares in the company provided the shares
are purchased by the employees to be held for beneficial ownership by them.
However, the directors or key managerial personnel will not be eligible for such
assistance.
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Question 7
Growmore Limited’s share capital is divided into different classes. Now, Growmore
Limited intends to vary the rights attached to a particular class of shares. Explain the
provisions of the Companies Act, 2013 to Growmore Limited as to obtaining consent from
the shareholders in relation to variation of rights.
Answer
According to section 48 of the Companies Act, 2013(1) Variation in rights of shareholders with consent: Where a share capital of the
company is divided into different classes of shares, the rights attached to the shares of
any class may be varied with the consent in writing of the holders of not less than threefourths of the issued shares of that class or by means of a special resolution passed at a
separate meeting of the holders of the issued shares of that class,—
(a) if provision with respect to such variation is contained in the memorandum or articles
of the company; or
(b) in the absence of any such provision in the memorandum or articles, if such variation
is not prohibited by the terms of issue of the shares of that class: Provided that if variation
by one class of shareholders affects the rights of any other class of shareholders, the
consent of three-fourths of such other class of shareholders shall also be obtained and
the provisions of this section shall apply to such variation.
(2) No consent for variation: Where the holders of not less than ten per cent of the issued
shares of a class did not consent to such variation or vote in favour of the special
resolution for the variation, they may apply to the Tribunal to have the variation
cancelled, and where any such application is made, the variation shall not have effect
unless and until it is confirmed by the Tribunal:
Provided that an application under this section shall be made within twenty-one days
after the date on which the consent was given or the resolution was passed, as the case
may be, and may be made on behalf of the shareholders entitled to make the application
by such one or more of their number as they may appoint in writing for the purpose.
Question 8
Walnut Limited has an authorized share capital of 1,00,000 equity shares of ₹ 100 per
share and an amount of ₹ 3 crores in its Share Premium Account as on 31-3-2018. The
Board of Directors seeks your advice about the application of share premium account for
its business purposes. Please give your advice.
Answer
According to section 52 of the Companies Act, 2013, where a company issues shares at a
premium, whether for cash or otherwise, a sum equal to the aggregate amount of the
premium received on those shares shall be transferred to a "securities premium account"
and the provisions of this Act relating to reduction of share capital of a company shall,
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except as provided in this section, apply as if the securities premium account were the
paid-up share capital of the company.
The securities premium account may be applied by the company—
(a) towards the issue of unissued shares of the company to the members of the company
as fully paid bonus shares;
(b) in writing off the preliminary expenses of the company;
(c) in writing off the expenses of, or the commission paid or discount allowed on, any
issue of shares or debentures of the company;
(d) in providing for the premium payable on the redemption of any redeemable
preference shares or of any debentures of the company; or
(e) for the purchase of its own shares or other securities under section 68
Question 9
VRS Company Ltd. is holding 45% of total equity shares in SV Company Ltd. The Board of
Directors of SV Company Ltd. (incorporated on January 1, 2007) decided to raise the
share capital by issuing further Equity shares. The Board of Directors resolved not to offer
any shares to VRS Company Ltd, on the ground that it was already holding a high
percentage of the total number of shares already issued, in SV Company Ltd. The
Articles of Association of SV Company Ltd. provides that the new shares be offered to the
existing shareholders of the company. On March 1, 2007 new shares were offered to all
the shareholders except VRS Company Ltd. Referring to the provisions of the Companies
Act, 2013 examine the validity of the decision of the Board of Directors of SV Company
Limited of not offering any further shares to VRS Company Limited.
Answer
The legal issues in the presented problem in the question is covered under Section 62 (1)
of the Companies Act, 2013.
Section 62 (1) (a) of the Companies Act, 2013 provides that if, at any time, a company
having a share capital proposes to increase its subscribed capital by the issue of further
shares, such shares should be offered to the existing equity shareholders of the company
as at the date of the offer, in proportion to the capital paid up on those shares. The
company cannot ignore a section of the existing shareholders and must offer the shares
to the existing equity shareholders in proportion to their holdings.
As per facts of the case, the articles of SV company Ltd. provided that the new shares
should first be offered to the existing shareholders. However, the company offered new
shares to all shareholders excepting VRS company Ltd., which held its controlling shares.
It was held that SV company Ltd. had no legal authority under the Companies Act to do
so.
Therefore, in the given case, SV Ltd.’s decision not to offer any further shares to VRS Co.
Ltd on the ground that VRS Co. Ltd already held a high percentage of shareholding in SV
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Co. Ltd. is not valid for the reason that it is violative of the provisions of Section 62 (1) (a)
as also substantiated by the ruling in the above referred case.

www.konceptca.com

info@konceptca.com

Chapter 5 – Transfer and Transmission of Securities
Question 1
Harsh purchased 1000 shares of Singhania Ltd. from Pratik and sent those shares to the
company for transfer in his name. The company neither transferred the shares nor sent
any notice of refusal of transfer to any party within the period stipulated in the
Companies Act, 2013. What is the time frame in which the company is supposed to reply
to transferee? Does Harsh, the transferee have any remedies against the company for not
sending any intimation in relation to transfer of shares to him?
Answer
Refusal for Registration of transferred/transmitted securities: According to Section 58
(4) of the Companies Act, 2013, if a public company without sufficient cause refuses to
register the transfer of securities within a period of thirty days from the date on which
the instrument of transfer is delivered to the company, the transferee may, within a
period of sixty days of such refusal or where no intimation has been received from the
company within ninety days of the delivery of the instrument of transfer, appeal to the
Tribunal.
Remedies available to the Transferee against the company: Section 58 (5) of the
Companies Act, 2013, provides that the Tribunal, while dealing with an appeal may, after
hearing the parties, either dismiss the appeal, or by order—
(a) direct that the transfer or transmission shall be registered by the company and the
company shall comply with such order within a period of ten days of the receipt of the
order; or
(b) direct rectification of the register and also direct the company to pay damages, if any,
sustained by any party aggrieved;
In the instant case, Harsh, can make an appeal before the tribunal for remedies that the
company shall be ordered to register transfer /transmission of securities within 10 days
of the receipt of order, or rectify register and pay damages.
Question 2
Mr Nilesh has transferred 1000 shares of Perfect Ltd. to Ms. Mukta. The company has
refused to register transfer of shares and does not even send a notice of refusal to Mr.
Nilesh or Ms. Mukta respectively within the prescribed period. Discuss as per the
provisions of the Companies Act, 2013, whether aggrieved party has any right(s) against
the company for such refusal?
Answer
The problem as asked in the question is governed by Section 58 of the Companies Act,
2013 dealing with the refusal to register transfer and appeal against refusal.
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In the present case the company has committed the wrongful act of not sending the notice
of refusal of registering the transfer of shares.
Under section 58 (4), if a public company without sufficient cause refuses to register the
transfer of securities within a period of thirty days from the date on which the instrument
of transfer is delivered to the company, the transferee may, within a period of sixty days
of such refusal or where no intimation has been received from the company, within ninety
days of the delivery of the instrument of transfer, appeal to the Tribunal.
Section 58 (5) further provides that the Tribunal, while dealing with an appeal made
under subsection
(4), may, after hearing the parties, either dismiss the appeal, or by order—
(a) direct that the transfer or transmission shall be registered by the company and the
company shall comply with such order within a period of ten days of the receipt of the
order; or
(b) direct rectification of the register and also direct the company to pay damages, if any,
sustained by any party aggrieved;
In the present case Ms. Mukta can make an appeal before the tribunal and claim damages.
Question 3
Ramesh, who is a resident of New Delhi, sent a transfer deed, for registration of transfer
of shares to the company at the address of its Registered Office in Mumbai.
He did not receive the shares certificates even after the expiry of four months from the
date of dispatch of transfer deed. He lodged a criminal complaint in the Court at New
Delhi. Decide, under the provisions of the Companies Act, 2013, whether the Court at New
Delhi is competent to take action in the said matter?
Answer
Jurisdiction of Court, now Tribunal, the Companies Act, 2013 : According to Section 56
(4) of the Companies Act, 2013 every company, unless prohibited by any provision of
law or of any order of court, Tribunal or other authority, shall deliver the certificates of
all shares transferred within a period of one month from the date of receipt by the
company of the instrument of transfer.
Further under section 56 (6) Where any default is made in complying with the
provisions of sub-sections (1) to (5) of section 56 (which deals with transfer and
transmission of shares), the company shall be punishable with fine which shall not be
less than twentyfive thousand rupees but which may extend to five lakh rupees and
every officer of the company who is in default shall be punishable with fine which shall
not be less than ten thousand rupees but which may extend to one lakh rupees
The jurisdiction binding on the company is that of the state in which the registered
office of the company is situated. Hence, in the given case the Delhi court is not
competent to take action in the matter.

www.konceptca.com

info@konceptca.com

Question 4
Mr. ‘Y’, the transferee, acquired 250 equity shares of BRS Limited from Mr. ‘X’, the
transferor. But the signature of Mr. ‘X’, the transferor, on the transfer deed was forged.
Mr. ‘Y’ after getting the shares registered by the company in his name, sold 150 equity
shares to Mr. ‘Z’ on the basis of the share certificate issued by BRS Limited. Mr. ‘Y’ and ‘Z’
were not aware of the forgery. State the rights of Mr. ‘X’, ‘Y’ and ‘Z’ against the company
with reference to the aforesaid shares.
Answer
According to Section 46(1) of the Companies Act, 2013, a share certificate once issued
under the common seal, if any, of the company or signed by two directors or by a director
and the Company Secretary, wherever the company has appointed a Company Secretary”,
specifying the shares held by any person, shall be prima facie evidence of the title of the
person to such shares. Therefore, in the normal course the person named in the share
certificate is for all practical purposes the legal owner of the shares therein and the
company cannot deny his title to the shares.
However, a forged transfer is a nullity. It does not give the transferee (Y) any title to the
shares. Similarly any transfer made by Y (to Z) will also not give a good title to the shares
as the title of the buyer is only as good as that of the seller.
Therefore, if the company acts on a forged transfer and removes the name of the real
owner (X) from the Register of Members, then the company is bound to restore the name
of X as the holder of the shares and to pay him any dividends which he ought to have
received .
In the above case, ‘therefore, X has the right against the company to get the shares
recorded in his name. However, neither Y nor Z’ have any rights against the company
even though they are bona fide purchasers.
However, since X seems to be the perpetrator of the forgery, he will be liable both
criminally and for compensation ot Y and Z
Question 5
A company refuses to register transfer of shares made by Mr. X to Mr. Y. The company
does not even send a notice of refusal to Mr. X. or Mr. Y respectively within the prescribed
period. Has the aggrieved party any right(s) against the company for such refusal? Advise
as per the provisions of the Companies Act, 2013.
Answer
Refusal of registration and appeal against refusal: The problem as asked in the question
is governed by Section 58 of the Companies Act, 2013 dealing with the refusal to register
transfer and appeal against refusal.
In the present case, the company has committed the wrongful act of not sending the
notice of refusal of registering the transfer of shares.
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Under section 58 (4), if a public company without sufficient cause refuses to register the
transfer of securities within a period of thirty days from the date on which the instrument
of transfer is delivered to the company, the transferee may, within a period of sixty days
of such refusal or where no intimation has been received from the company, within ninety
days of the delivery of the instrument of transfer, appeal to the Tribunal.
Section 58 (5) further provides that the Tribunal, while dealing with an appeal made
under sub-section (4), may, after hearing the parties, either dismiss the appeal, or by
order—
(a) direct that the transferor transmission shall be registered by the company and the
company shall comply with such order within a period of ten days of the receipt of the
order; or
(b) direct rectification of the register and also direct the company to pay damages, if any,
sustained by any party aggrieved;.
In the present case, Mr. X can not make an appeal before the tribunal and claim damages.
Further Mr. Y can make an appeal before the tribunal and claim damages.
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Chapter 6 – Charges
Question 1
What is the time limit for registration of charge with the registrar? Where should the
company's Register of charges be kept? State the persons who have the right to inspect
the Company's Register of charges.
Answer
Time limit for registration of charge with the registrar: According to section 77 of the
Companies Act, 2013, it shall be duty of the company creating a charge within or outside
India, on its property or assets or any of its undertakings, to register the particulars of
the charge, on payment of such fees and in such manner as may be prescribed, with the
registrar within 30 days of creation.
The Registrar may, on being satisfied that the company had sufficient cause for not filing
the particulars and instrument of charge, if any, within a period of 30 days of the date of
creation of the charge, allow the registration of the same after 30 days but within a period
of 300 days of the date of such creation of charge or modification of charge on payment
of such additional fees as may prescribed.
The application for delay shall be made and supported by a declaration from the company
signed by its secretary or director that such belated filing shall not adversely affect rights
of any other intervening creditors of the company [The companies (Registration of
charges) Rules, 2014].
Provided that if registration is not made within a period of 300 days of such creation, the
company shall seek extension of time from the Central Government in accordance with
the provisions of Section 87.
Place of keeping company’s register of charges: According to section 85 of the Companies
Act, 2013, every company shall keep at its registered office a register of charges.
Inspection of the register of charges and instrument of charges: The register of charges
and instrument of charges, shall be open for inspection during business hours—
(a) by any member or creditor without any payment of fees; or
(b) by any other person on payment of such fees as may be prescribed,
-subject to such reasonable restrictions as the company may, by its articles, impose.
Question 2
Explain the term 'charge'. State the circumstances under which necessity to create a
charge arises. What is the time limit for registration of charge with the registrar?
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Answer
Charge: According to section 2(16) of the Companies Act, 2013 “charge” has been defined
as an interest or lien created on the property or assets of a company or any of its
undertakings or both as security and includes a mortgage.
Why creating a charge is a necessity for companies? The answer to this lies in the setup
of raising capital by the companies. Generally, companies depend on share capital and
borrowed capital for funding their projects. When the company raises money through
borrowings, they may issue debentures or by obtaining loans from banks/ financial
institutions. These banks/ financial institutions need a surety regarding the repayment
of their funds. Thus, they create a mortgage or hypothecation on the assets of the
company for safe and secured lending of the funds. This creation of right on the assets
and properties of the borrower companies, is known as a charge on assets.
Once charge is registered and filed, it becomes an information in public domain as to how
much company has borrowed against its assets and from whom.
Time limit for registration of charge with the registrar: It shall be duty of the company
creating a charge within or outside India, on its property or assets or any of its
undertakings, whether tangible or otherwise and situated in or outside India, to register
the particulars of the charge signed by the company and the charge holder together with
the instruments, if any, creating such charge in such form, on payment of such fees and in
such manner as may be prescribed, with the registrar within 30 days of creation.
Provided that the Registrar may, on an application by the company, allow such
registration to be made within a period of three hundred days of such creation on
payment of such additional fees as may be prescribed.
Provided further that if registration is not made within a period of three hundred days of
such creation, the company shall seek extension of time from the Central Government in
accordance with section 87.
Question 3
What are the powers of Registrar to make entries of satisfaction and release of charges in
absence of intimation from company. Discuss as per the provisions of the Companies Act,
2013.
Answer
Section 83 of the Companies Act, 2013 provides powers to the registrar to make entries
with respect to the satisfaction and release of charges where no intimation has been
received by him from the company.
(i) The Registrar may, on evidence being given to his satisfaction with respect to any
registered charge(a) that the debt for which the charge was given has been paid or satisfied in whole or in
part; or
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(b) that part of the property or undertaking charged has been released from the charge
or has ceased to form part of the company’s property or undertaking, - enter in the
register of charges a memorandum of satisfaction in whole or in part, or of the fact that
part of the property or undertaking has been released from the charge or has ceased to
form part of the company’s property or undertaking, as the case may be, despite the fact
that no intimation has been received by him from the company.
(ii) The Registrar shall inform the affected parties within thirty days of making the entry
in the register of charges kept under section 81(1).
According to the Companies (Registration of Charges) Rules, 2014 with respect to the
satisfaction of charge(1) A company shall within a period of thirty days from the date of the payment or
satisfaction in full of any charge registered, give intimation of the same to the Registrar
along with the fee.
(2) Where the Registrar enters a memorandum of satisfaction of charge in full in
pursuance of section 82 or 83, he shall issue a certificate of registration of satisfaction of
charge.
Question 4
Mr Akshat entered into an agreement for purchasing a commercial property in Delhi
belonging to NRT Ltd. At the time of registration, Mr Akshat comes to know that the title
deed of the company is not free and the company expresses its inability to get the title
deed transferred in the name of Mr Akshat saying that he ought to have had the
knowledge of charge created on the property of the company. Examine with the help of
‘Notice of a charge’, whether the contention of NRT LTD. is correct?
Answer
According to section 80 of the Companies Act, 2013, where any charge on any property
or assets of a company or any of its undertakings is registered under section 77 of the
Companies Act, 2013, any person acquiring such property, assets, undertakings or part
thereof or any share or interest therein shall be deemed to have notice of the charge from
the date of such registration.
Thus, the section clarifies that if any person acquires a property, assets or undertaking
for which a charge is already registered, it would be deemed that he has complete
knowledge of charge from the date the charge is registered.
Thus, the contention of NRT Ltd. is correct
Question 5
Mr Antriksh entered into an agreement for purchasing a commercial property in Delhi
belonging to NRT Ltd. At the time of registration, Mr Antriksh comes to know that the title
deed of the company is not free and the company expresses its inability to get the title
deed transferred in the name of Mr Antriksh saying that he ought to have had the
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knowledge of charge created on the property of the company. Explain with the help of
‘Notice of a charge’, whether the contention of NRT LTD. is correct?
Answer
Notice of Charge : According to section 80 of the Companies Act, 2013, where any charge
on any property or assets of a company or any of its undertakings is registered under
section 77 of the Companies Act, 2013, any person acquiring such property, assets,
undertakings or part thereof or any share or interest therein shall be deemed to have
notice of the charge from the date of such registration.
Thus, the section clarifies that if any person acquires a property, assets or undertaking
for which a charge is already registered, it would be deemed that he has complete
knowledge of charge from the date the charge is registered.
Thus, the contention of NRT Ltd. is correct.
Question 6
MNC Limited realised on 2nd May, 2017 that particulars of charge created on 12th March,
2017 in favour of a Bank were not filed with Registrar of Companies for Registration.
What procedure should the company follow to get the charge registered with the
Registrar of Companies? Would the procedure be different if the charge was created on
12th February, 2017 instead of 12th March, 2017? Explain with reference to the relevant
provisions of the Companies Act, 2013.
Answer
The prescribed particulars of the charge together with the instrument, if any by which
the charge is created or evidenced, or a copy thereof shall be filed with the Registrar
within 30 days after the date of the creation of charge [Section 77 (1)]. In this case
particulars of charge have not been filed within the prescribed period of 30 days.
However, the Registrar is empowered under proviso to section 77 (1) to extend the
period of 30 days by another 300 days on payment of such additional fee as may be
prescribed. Taking advantage of this provision, MNC Limited, should immediately file the
particulars of charge with the Registrar and satisfy the Registrar that it had sufficient
cause, for not filing the particulars of charge within 30 days of creation of charge.
There will be no change in the situation if the charge was created on 12th February 2017.
Question 7
How will a copy of an instrument evidencing creation of charge and required to be filed
with the Registrar be verified?
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Answer
Verification of instrument evidencing creation or modification of Charge : A copy of every
instrument evidencing any creation or modification of charge and required to be filed
with the Registrar in pursuance of section 77, 78 or 79 shall be verified as follows(a) where the instrument or deed relates solely to the property situated outside India, the
copy shall be verified by a certificate issued either under the seal, if any, of the company,
or under the hand of any director or company secretary of the company or an authorised
officer of the charge holder or under the hand of some person other than the company
who is interested in the mortgage or charge;
(b) where the instrument or deed relates, whether wholly or partly, to the property
situated in India, the copy shall be verified by a certificate issued under the hand of any
director or company secretary of the company or an authorised officer of the charge
holder.
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Chapter 7 – Deposits
Question 1
State the procedure to be followed by companies to accept deposits from its members
according to the Companies Act, 2013. What are the exemptions available to the Private
Limited Companies?
Answer
Acceptance of deposit by company from its members: As per section 73(2) of the
Companies Act, 2013, a company may, subject to the passing of a resolution in general
meeting and subject to such rules as may be prescribed in consultation with the Reserve
Bank of India, accept deposits from its members on such terms and conditions, including
the provision of security, if any, or for the repayment of such deposits with interest, as
may be agreed upon between the company and its members, subject to the fulfillment of
the following conditions, namely—
(a) By issuance of a circular to its members including therein a statement showing the
financial position of the company, the credit rating obtained, the total number of
depositors and the amount due towards deposits in respect of any previous deposits
accepted by the company and such other particulars in such form and in such manner as
may be prescribed;
(b) Filing a copy of the circular along with such statement with the Registrar within 30
days before the date of issue of the circular;
(c) Depositing such sum which shall not be less than fifteen per cent of the amount of its
deposits maturing during a financial year and the financial year next following, and kept
in a scheduled bank in a separate bank account to be called as “deposit repayment reserve
account”;
(d) Providing such deposit insurance in such manner and to such extent as may be
prescribed;
(e) Certifying that the company has not committed any default in the repayment of
deposits accepted either before or after the commencement of this Act or payment of
interest on such deposits; and
(f) Providing security, if any for the due repayment of the amount of deposit or the
interest thereon including the creation of such charge on the property or assets of the
company.
Every deposit accepted by a company shall be repaid with interest in accordance with the
terms and conditions of the agreement. Where a company fails to repay the deposit or
part thereof or any interest thereon, the depositor concerned may apply to the Tribunal
for an order directing the company to pay the sum due or for any loss or damage incurred
by him as a result of such non-payment and for such other orders as the Tribunal may
deem fit.
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Exemptions to Private Limited Companies
In case of private company - Points (a) to (e) above shall not apply to private Companies(A) which accepts from its members monies not exceeding 100% of aggregate of the paid
up share capital, free reserves, and securities premium accounts, or
(B) which is a start-up, for five years from the date of its incorporation; or
(C) which fulfils all of the following conditions, namely:(a) It is not an associate or a subsidiary company of any other company;
(b) if the borrowings of such a company from banks or financial institutions or any body
corporate is less than twice of its paid up share capital or fifty crore rupees, whichever is
lower; and
(c) such company has not defaulted in the repayment of such borrowings subsisting at
the time of accepting deposits under this section:
Provided that the company referred to in clauses (A), (B) or (C) shall file the details of
monies accepted to the Registrar in such manner as may be specified.
Question 2
Explain provisions for 'Appointment of Trustee for Depositors' under the Companies
Act, 2013.
Answer
Appointment of Trustee for Depositors [Rule 7 of the Companies (Acceptance of
Deposits) Rules, 2014]:
(1) No company referred to in sub-section (2) of section 73 or any eligible company shall
issue a circular or advertisement inviting secured deposits unless the company has
appointed one or more trustees for depositors for creating security for the deposits.
However, a written consent shall be obtained from the trustee for depositors before their
appointment and a statement shall appear in the circular or circular in the form of
advertisement with reasonable prominence to the effect that the trustees for depositors
have given their consent to the company to be so appointed.
(2) The company shall execute a deposit trust deed in DPT-2 at least seven days before
issuing the circular or circular in the form of advertisement.
(3) No person including a company that is in the business of providing trusteeship
services shall be appointed as a trustee for the depositors, if the proposed trustee (a) is a director, key managerial personnel or any other officer or an employee of the
company or of its holding, subsidiary or associate company or a depositor in the
company;
(b) is indebted to the company, or its subsidiary or its holding or associate company or a
subsidiary of such holding company;

www.konceptca.com

info@konceptca.com

(c) has any material pecuniary relationship with the company;
(d) has entered into any guarantee arrangement in respect of principal debts secured by
the deposits or interest thereon;
(e) is related to any person specified in clause (a) above.
(4) No trustee for depositors shall be removed from office after the issue of circular or
advertisement and before the expiry of his term except with the consent of all the
directors present at a meeting of the board.
However, in case the company is required to have independent directors, at least one
independent director shall be present in such meeting of the Board.
Question 3
Referring to the provisions of the Companies Act, 2013, examine the validity of the
following:
ABC Limited having a net worth of 120 crore rupees wants to accept deposit from its
members. They have approached you to advise them regarding that if they fall within the
category of eligible company, what special care has to be taken while accepting such
deposit from members.
Answer
“Eligible company” means a public company as referred to in sub-section (1) of section
76, having a net worth of not less than one hundred crore rupees or a turnover of not less
than five hundred crore rupees and which has obtained the prior consent of the company
in general meeting by means of a special resolution and also filed the said resolution with
the Registrar of Companies before making any invitation to the Public for acceptance of
deposits:
However, an eligible company, which is accepting deposits within the limits specified
under clause (c) of sub-section (1) of section 180, may accept deposits by means of an
ordinary resolution.
An eligible company shall accept or renew any deposit from its members, if the amount
of such deposit together with the amount of deposits outstanding as on the date of
acceptance or renewal of such deposits from members exceeds ten per cent. of the
aggregate of the Paid-up share capital, free Reserves and securities premium account of
the company.
ABC Limited is having a net worth of 120 crore rupees. Hence, it can fall in the category
of eligible company.
Thus, ABC has to ensure that acceptance deposits from members should not exceed 10%
of the aggregate of the Paid-up share capital, free Reserves and securities premium
account of the company.
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Question 4
Ashish Ltd. having a net-worth of ₹ 80 crores and turnover of ₹ 30 crores wants to accept
deposits from public other than its members. Referring to the provisions of the
Companies Act, 2013, state the conditions and the procedures to be followed by Ashish
Ltd. for accepting deposits from public other than its members.
Answer
Acceptance of deposit from public: According to section 76 of the Companies Act, 2013, a
public company, having net worth of not less than 100 crore rupees or turnover of not
less than 500 crore rupees, can accept deposits from persons other than its members
subject to compliance with the requirements provided in sub-section (2) of section 73
and subject to such rules as the Central Government may, in consultation with the
Reserve Bank of India, prescribe.
Provided that such a company shall be required to obtain the rating (including its networth, liquidity and ability to pay its deposits on due date) from a recognised credit rating
agency for informing the public the rating given to the company at the time of invitation
of deposits from the public which ensures adequate safety and the rating shall be
obtained for every year during the tenure of deposits.
Provided further that every company accepting secured deposits from the public shall
within thirty days of such acceptance, create a charge on its assets of an amount not less
than the amount of deposits accepted in favour of the deposit holders in accordance with
such rules as may be prescribed.
Since, Ashish Ltd. has a net worth of ₹ 80 crores and turnover of ₹ 30 crores, which is less
than the prescribed limits, hence, it cannot accept deposit from public other than its
members. If the company wants to accept deposits from public other than its members,
it has to fulfil the eligibility criteria of net worth or Turnover or both and then the other
conditions as stated above.
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Chapter 8 – Management and Administration
Question 1
EFG Ltd. was incorporated on 1.4.2017. No General Meeting of the company has been
held till 30.4.2019. Discuss the provisions of the Companies Act, 2013 regarding the
time limit for holding the first annual general meeting of the Company and the power of
the Registrar to grant extension of time for the First Annual General Meeting.
Answer
According to Section 96 of the Companies Act, 2013, every company shall be required to
hold its first annual general meeting within a period of 9 months from the date of
closing of its first financial year.
The first financial year of EFG Ltd is for the period 1st April 2017 to 31st March 2018,
the first annual general meeting (AGM) of the company should be held on or before 31st
December, 2018.
The section further provides that the Registrar may, for any special reason, extend the
time within which any annual general meeting, other than the first annual general
meeting, shall be held, by a period not exceeding three months.
Thus, the first AGM of EFG Ltd. should have been held on or before 31st December,
2018. Further, the Registrar does not have the power to grant extension to time limit for
the first AGM.
Question 2
Due to heavy rains and floods Chennai Handloom Limited was unable to convene annual
general meeting upto 30th September, 2017. The company has not filed the annual
financial statements, or the annual return as the directors of the company are of the view
that since the annual general meeting did not take place, the period of 60 days for filing
of annual return is not applicable and thus, there is no contravention of Section 92 of the
Companies Act, 2013. Discuss whether the contention of di rectors is correct.
Answer
As per the provisions of Section 92(4) of the Companies Act, 2013, every company shall
file with the Registrar a copy of the annual return, within 60 days from the date on which
the annual general meeting is held or where no annual general meeting is held in any
year, within 60 days from the date on which the annual general meeting should have been
held, together with the statement specifying the reasons for not holding the annual
general meeting, with such fees or additional fees as may be prescribed within the time
as specified, under section 403.
In the given question, even in the case of not holding of Annual General Meeting, the
company shall file with the Registrar a copy of the annual return along with a statement
specifying the reasons for not holding the annual general meeting within 60 days from
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the date on which the annual general meeting should have been held. Hence, the
contention of directors is not correct.
Question 3
X' a member of LKM Ltd. is holding 250 shares, which are partly paid. The company held
its general meeting where voting right was denied to 'X' claiming he has not paid the calls
on the shares held by him. Examine the validity of company's denial to 'X' with reference
to the relevant provisions of the Companies Act, 2013, assuming that Articles of
association of the Company do not restrict the voting right of such members.
Answer
Restriction on voting rights [Section 106 of the Companies Act, 2013]
According to the said Section:
(1) Notwithstanding anything contained in this Act, the articles of a company may
provide that no member shall exercise any voting right in respect of any shares registered
in his name on which any calls or other sums are presently payable by him have not been
paid, or in regard to which the company has exercised any right of lien.
(2) A company shall not, except on the grounds specified in sub-section (1), prohibit any
member from exercising his voting right on any other ground.
In the given question, Mr. X (member) holding 250 shares of LKM Ltd. has not paid certain
calls on the shares. The company has denied his voting rights in the general meeting
though the Articles of association of the company does not contain any restriction in the
voting rights of such members.
On examination of the above provisions of the Act and the facts of the case, LKM Ltd.’s
denial to ‘X’ for exercising his voting rights is not valid.
Question 4
KMN Ltd. scheduled its annual general meeting to be held on 11th March, 2018 at 11:00
A.M. The company has 900 members. On 11th March, 2018 following persons were
present by 11:30 A.M.
(1) P1, P2 & P3 shareholders
(2) P4 representing ABC Ltd.
(3) P5 representing DEF Ltd.
(4) P6 & P7 as proxies of the shareholders
(i) Examine with reference to relevant provisions of the Companies Act, 2013, whether
quorum was present in the meeting.
(ii) What will be your answer if P4 representing ABC Ltd., reached in the meeting after
11:30 A.M.?
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(iii) In case lack of Quorum, discuss the provisions as applicable for an adjourned meeting
in terms of date, time & place.
(iv) What happens if there is no Quorum in the Adjourned meeting?
Answer
According to section 103 of the Companies Act, 2013, unless the articles of the company
provide for a larger number, the quorum for the meeting of a Public Limited Company
shall be 5 members personally present, if number of members is not more than 1000.
(i) (1) P1, P2 and P3 will be counted as three members.
(2) If a company is a member of another company, it may authorize a person by resolution
to act as its representative at a meeting of the latter company, then such a person shall be
deemed to be a member present in person and counted for the purpose of quorum. Hence,
P4 and P5 representing ABC Ltd. and DEF Ltd. respectively will be counted as two
members.
(3) Only members present in person and not by proxy are to be counted. Hence, proxies
whether they are members or not will have to be excluded for the purposes of quorum.
Thus, P6 and P7 shall not be counted in quorum.
In the light of the provision of the Act and the facts of the question, it can be concluded
that the quorum for Annual General Meeting of KMN Ltd. is 5 members personally
present. Total 5 members (P1, P2, P3, P4 and P5) were present. Hence, the requirement
of quorum is fulfilled.
(ii) The section further states that, if the required quorum is not present within half an
hour, the meeting shall stand adjourned for the next week at the same time and place or
such other time and place as decided by the Board of Directors.
Since, P4 is an essential part for meeting the quorum requirement, and he reaches after
11:30 AM (i.e. half an hour after the starting of the meeting), the meeting will be
adjourned as provided above.
(iii) In case of lack of quorum, the meeting will be adjourned as provided in section 103.
In case of the adjourned meeting or change of day, time or place of meeting, the company
shall give not less than 3 days' notice to the members either individually or by publishing
an advertisement in the newspaper.
(iv) Where quorum is not present in the adjourned meeting also within half an hour, then
the members present shall form the quorum.
Question 5
M/s. Techno Ltd. maintains its Register of Members at its registered office in Mumbai. A
group of members residing in Kolkata want to keep the register of members at Kolkata.
(i) Explain with provisions of Companies Act, 2013, whether the company can keep the
Registers and Returns at Kolkata.
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(ii) Does Mr. Ranjit, Director (but not a shareholder) of the company have the right to
inspect the Register of Members?
Answer
(i) Maintenance of the Register of Members etc.: As per section 94(1) of the Companies
Act, 2013, the registers required to be kept and maintained by a company under section
88 and copies of the annual return filed under section 92 shall be kept at the registered
office of the company:
Provided that such registers or copies of return may also be kept at any other place in
India in which more than one-tenth of the total number of members entered in the
register of members reside, if approved by a special resolution passed at a general
meeting of the company.
So, Techno Ltd. can also keep the registers and returns at Kolkata after compliance with
the above provisions, provided more than one-tenth of the total number of members
entered in the register of members reside in Kolkata.
(ii) As per section 94(2) of the Companies Act, the inspection of the records, i.e. registers
and indices, and annual return can be done by members, debentureholders, other
security holders or beneficial owners of the company.
Accordingly, a director Mr. Ranjit, who is not a shareholder of the company, has no right
to inspect the Register of Members of company, as per the provisions of this section.
[Note: A presumption may be taken with respect to payment of fees. In such a case, any
other person (other than specified above) may also inspect the Register of members of
company]
Question 6
Benson Limited issued a notice with the agenda for nine businesses to be transacted in
the Annual General Meeting (two businesses were regarding appointment of Mr. Sahu
and Mr. Pranav as directors). The chairman decided to move the resolutions for all the
nine businesses together to save the time of the members present. Examine the validity
of the resolutions.
Answer
For the sake of avoiding confusion and mixing up, the resolutions are generally moved
separately in the annual general meeting. However, there is nothing illegal if the
Chairman of the meeting desires that two or more resolutions should be moved together,
unless any member requires that each resolution should be put to vote separately or
unless a poll is demanded in respect of any.
Where notice has been given of several resolutions, each resolution must be put
separately. However, if the meeting unanimously adopts all the resolutions, this would
not be illegal barring a few occasions.
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One resolution which should be moved separately is relating to appointment of directors
at a general meeting of a public or private company, where two or more directors cannot
be appointed as directors by a single resolution.
Hence, in the instant case, all the nine businesses cannot be moved together as two
businesses were regarding appointment of Mr. Sahu and Mr. Pranav as directors.
Besides these two resolutions, other seven resolutions can be moved together if the
members unanimously agree.
Question 7
Bazaar Limited called its AGM in order to lay down the financial statements for
Shareholders’ approval. Due to want of Quorum, the meeting was cancelled. The directors
did not file the annual returns with the Registrar. The directors were of the idea that the
time for filing of returns within 60 days from the date of AGM would not apply, as AGM
was cancelled. Has the company contravened the provisions of Companies Act, 2013? If
the company has contravened the provisions of the Act, how will it be penalized?
Answer
According to section 92(4) of the Companies Act, 2013, every company shall file with the
Registrar a copy of the annual return, within sixty days from the date on which the annual
general meeting is held or where no annual general meeting is held in any year within
sixty days from the date on which the annual general meeting should have been held
together with the statement specifying the reasons for not holding the annual general
meeting, within the time specified under section 403.
Sub-section (5) of Section 92 also states that if a company fails to file its annual return
under sub-section (4), before the expiry of the period specified under section 403 with
additional fees, the company shall be punishable with fine which shall not be less than
fifty thousand rupees but which may extend to five lakhs rupees and every officer of the
company who is in default shall be punishable with imprisonment for a term which may
extend to six months or with fine which shall not be less than fifty thousand rupees but
which may extend to five lakh rupees, or with both.
In the instant case, the idea of the directors that since the AGM was cancelled, the
provisions requiring the company to file annual returns within 60 days from the date of
AGM would not apply is incorrect.
In the above case, the annual general meeting of Bazaar Limited should have been held
within a period of six months, from the date of closing of the financial year but it did not
take place. Thus, the company has contravened the provisions of section 92 of the
Companies Act, 2013 for not filing the annual returns and shall attract the penal
provisions along with every officer of the company who is in default as specified in
Section 92(5) of the Act.
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Question 8
As per the provisions of the Companies Act, 2013, every company is required to file with
the Registrar of Companies, the Annual Return as prescribed in section 92, in Form MGT7. Explain the particulars required to be contained in it.
Answer
Every company is required to file with the Registrar of Companies, the annual return as
prescribed in section 92, in Form MGT – 7 as per Rule 11(1) of the Companies
(Management & Administration) Rules, 2014.
The particulars contained in an annual return, to be filed by every company are as
follows–
1. Its registered office, principal business activities, particulars of its holding, subsidiary
and associate companies;
2. Its shares, debentures and other securities and shareholding pattern
3. Its indebtedness;
4. Its members and debenture-holders along with the changes therein since the close of
the previous financial year;
5. Its promoters, directors, key managerial personnel along with changes therein since
the close of the previous financial year;
6. Meetings of members or a class thereof, Board and its various committees along with
attendance details;
7. Remuneration of directors and key managerial personnel;
8. Penalty or punishment imposed on the company, its directors or officers and details of
compounding of offences and appeals made against such penalty or punishment;
9. Matters relating to certification of compliances, disclosures;
10. Details in respect of shares held by or on behalf of the Foreign Institutional Investors
including their names, addresses, countries of incorporation, registration and percentage
of shareholding held by them;
11. Such other matters as may be prescribed.
Question 9
A General Meeting was scheduled to be held on 15th April, 2018 at 3.00 P.M. As per the
notice the members who are unable to attend a meeting in person can appoint a proxy
and the proxy forms duly filled should be sent to the company so as to reach at least 48
hours before the meeting. Mr. X, a member of the company appoints Mr. Y as his proxy
and the proxy form dated 10-04-2018 was deposited by Mr. Y with the company at its
registered Office on 11-04-2018. Similarly, another member Mr. W also gives two
separate proxies to two individuals named Mr. M and Mr. N. In the case of Mr. M, the proxy
dated 12-04-2018 was deposited with the company on the same day and the proxy form
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in favour of Mr. N was deposited on 14-04-2018. All the proxies viz., Y, M and N were
present before the meeting.
According to the provisions of the Companies Act, 2013, who would be the persons
allowed to represent at proxies for members X and W respectively?
Answer
A Proxy is an instrument in writing executed by a shareholder authorizing another
person to attend a meeting and to vote thereat on his behalf and in his absence. As per
the provisions of Section 105 of the Companies Act, 2013, every shareholder who is
entitled to attend and vote has a statutory right to appoint another person as his proxy.
It is not necessary that the proxy be a member of the company. Further, any provision in
the articles of association of the company requiring instrument of proxy to be lodged with
the company more than 48 hours before a meeting shall have effect as if 48 hours had
been specified therein. The members have a right to revoke the proxy’s authority by
voting himself before the proxy has voted but once the proxy has voted the member
cannot retract his authority.
Where two proxy instruments by the same shareholder are lodged of in such a manner
that one is lodged before and the other after the expiry of the date fixed for lodging
proxies, the former will be counted.
Thus, in case of member X, the proxy Y will be permitted to vote on his behalf as form for
appointing proxy was submitted within the permitted time.
However, in the case of Member W, the proxy M (and not Proxy N) will be permitted to
vote as the proxy authorizing N to vote was deposited in less than 48 hours before the
meeting.
Question 10
Miraj Limited held its Annual General Meeting on September 15, 2018. The meeting was
presided over by Mr. Venkat, the Chairman of the Company’s Board of Directors. On
September 17, 2018, Mr. Venkat, the Chairman, without signing the minutes of the
meeting, left India to look after his father who fell sick in London. Referring to the
provisions of the Companies Act, 2013, examine the manner in which the minutes of the
above meeting are to be signed in the absence of Mr. Venkat and by whom.
Answer
Section 118 of the Companies Act, 2013 provides that every company shall prepare, sign
and keep minutes of proceedings of every general meeting, including the meeting called
by the requisitionists and all proceedings of meeting of any class of shareholders or
creditors or Board of Directors or committee of the Board and also resolution passed by
postal ballot within thirty days of the conclusion of every such meeting concerned.
Minutes kept shall be evidence of the proceedings recorded in a meeting.
By virtue of Rule 25 of the Companies (Management and Administration ) Rules 2014
read with section 118 of the Companies Act, 2013 each page of every such book shall be
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initialled or signed and the last page of the record of proceedings of each meeting or each
report in such books shall be dated and signed by, in the case of minutes of proceedings
of a general meeting, by the chairman of the same meeting within the aforesaid period of
thirty days or in the event of the death or inability of that chairman within that period, by
a director duly authorized by the Board for the purpose.
Therefore, the minutes of the meeting referred to in the case given above can be signed
in the absence of Mr Venkat, by any director who is authorized by the Board
Question 11
Examine the validity of the following decisions of the Board of Directors with reference
of the provisions of the Companies Act, 2013.
(i) In an Annual General Meeting of Vrinda Ltd. having share capital, 80 members present
in person or by proxy holding more than 1/10th of the total voting power, demanded for
poll. The chairman of the meeting rejected the request on the ground that only the
members present in person can demand for poll.
(ii) In an annual general meeting, during the process of poll, the members who earlier
demanded for poll want to withdraw it. The chairman of the meeting rejected the request
on the ground that once poll started, it cannot be withdrawn.
Answer
Section 109 of the Companies Act, 2013 provides for the demand of poll before or on the
declaration of the result of the voting on any resolution on show of hands. Accordingly
law says that:Order of demand for poll by the chairman of meeting: Before or on the declaration of the
result of the voting on any resolution on show of hands, a poll may be ordered to be taken
by the Chairman of the meeting on his own motion, and shall be ordered to be taken by
him on a demand made in that behalf:(a) In the case a company having a share capital, by the members present in person or by
proxy, where allowed, and having not less than one-tenth of the total voting power or
holding shares on which an aggregate sum of not less than five lakh rupees or such higher
amount as may be prescribed has been paid-up; and
(b) in the case of any other company, by any member or members present in person or
by proxy, where allowed, and having not less than one tenth of the total voting power.
Withdrawal of the demand: The demand for a poll may be withdrawn at any time by the
persons who made the demand.
Hence, on the basis on the above provisions of the Companies Act, 2013:
(i) The chairman cannot reject the demand for poll as poll can be demanded by the
members present in person or by proxy. subject to provision in the articles of company.
(ii) The chairman cannot reject the request of the members for withdrawing the demand
of the Poll.
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Question 12
The Annual General Meeting of KMP Limited was held on 30th April, 2016. The Articles
of Association of the company is silent regarding the quorum of the General Meeting. Only
10 members were personally present in the above meeting, out of the total 2,750
members of the company. The Chairman adjourned the meeting for want of quorum.
Referring to the provisions of the Companies Act, 2013, examine the validity of
Chairman’s decision.
Answer
Quorum: Quorum means the minimum number of members who must be present in
order to constitute a meeting and transact business thereat. Thus, quorum represents the
number of members on whose presence the meeting of a company can commence its
deliberations.
Section 103 of the Companies Act, 2013 provides the law with respect to the quorum for
the meetings. The said section provides that where the Articles of the company do not
provide for a larger number, there the quorum shall depend on number of members as
on date of a meeting.
In case of a public company:
(i) five members personally present if the number of members as on the date of meeting
is not more than one hundred;
(ii) fifteen members personally present if the number of members as on the date
of meeting is more than one thousand but up to five thousand;
(iii) thirty members personally present if the number of members as on the date of the
meeting exceeds five thousand; shall be the quorum for a meeting of the company.
Consequences of no Quorum: If the quorum is not present within half-an-hour from the
time appointed for holding a meeting of the company –
(a) the meeting shall stand adjourned to the same day in the next week at the same time
and place, or
(b) to such other date and such other time and place as the Board may determine; or
(c) the meeting, if called by requisitions (under section 100), shall stand cancelled.
In the instant as KMP Ltd. is a public company with total number of 2750 members, hence
atleast 15 members should have been personally present in order to constitute a valid
quorum for the Annual General Meeting.
Thus, the meeting shall automatically stand adjourned to the same day in the next week
at the same time and place, if the quorum is not present within half -an- hour from the
time appointed for holding a meeting of the company. Further, the Board of Directors may
decide for such other date and such other time and place, which they may deem fit.
Section 103 of the said Act itself provides for automatic adjournment of the meeting to
the same day in the next week at the same time and place, rather the Chairman obviating
to take a decision on the matter of the meeting. The question of validity of Chairman’s
decision does not arise.
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Question 13
There are 5400 members of Dicey Private Limited. The company held its annual general
meeting on 1st July 2017 at 2.00 p.m. and 28 members were present till 2.45 p.m. The
Chairman of the meeting proceeded to initiate the meeting and passed the resolutions as
discussed in the meeting. Comment whether the meeting took place as per the provisions
of Companies Act, 2013.
Answer
As per the provisions of Section 103 of the Companies Act, 2013, the quorum for a Private
Limited Company shall be two members personally present.
Thus, the quorum for the annual general meeting of Dicey Private Limited was complied
with and the company is not in contravention with any of the provisions of the Companies
Act, 2013.
Question 14
Big Fox Private Limited called its Annual General Meeting on 30th September, 2016 for
laying down the financial statement for approval of its shareholders’ for the financial year
ended 31st March 2016. However, due to want of quorum, the meeting could not take
place and was cancelled. The company has not file the annual financial statements, or the
annual return for the year ending March 2016, with the RoC till date. The director is of
the view that since the annual general meeting did not take place, the period of 60 days
for filing of annual return is not applicable and thus, there is no contravention of section
92. Discuss.
Answer
The director is incorrect in holding that there is no contravention of the provisions of the
Companies Act, 2013.
Section 92 states that every company has to file an annual return with the RoC in Form
MGT – 7 within 60 days of date on which annual general meeting was held or the date
when it must have been held.
In the above case, the annual general meeting of Big Fox Private Limited should have been
held by 30th September 2016, but it did not take place. Thus, the company has
contravened the provisions of section 92 of the Companies Act, 2013 and shall be liable
for a penalty as specified in Section 92(5) of the Act.
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Chapter 9 – Declaration and Payment of Dividend
Question 1
MNP Ltd. has a paid up share capital of ₹ 10 crore and free reserves of ₹ 50 crore, as on
31st March, 2019. The company made a loss of ₹ 40 lakh after providing for
depreciation for the year ended 31st March, 2019 and as a result, the company was not
in a position to declare any dividend for the said year out of profits. However, the Board
of directors of the company announced the declaration of dividend of 20% on the equity
shares payable out of free reserves. The average dividend declared by the company in
the last three years is 25%. Referring to the provisions of the Companies Act, 2013,
examine the validity of declaration of dividend.
Answer
As per Second Proviso to Section 123 (1), in the event of inadequacy or absence of
profits in any financial year, a company may declare dividend out of the accumulated
profits of previous years which have been transferred to the free reserves. However,
such declaration shall be subject to the following conditions as per Rule 3 of Companies
(Declaration and Payment of Dividend) Rules, 2014.
(i) The rate of dividend declared shall not exceed the average of the rates at which
dividend was declared by the company in the immediately preceding three years.
As per facts of the question the present rate of dividend is 20% and average dividend
declared in the last three years is 25%. So, this condition is fulfilled.
(ii) The total amount to be drawn from free reserves shall not exceed one-tenth i.e.,
10% of its paid-up share capital and free reserves as per the latest audited financial
statement.
Amount of dividend proposed: ₹ 2 Crores (20% of ₹ 10 Crore i.e on paid up capital)
10% of paid up share capital and free reserves: 10% of (10 crore + 50 crore) = ₹ 6
Crore.
This condition is fulfilled as amount of dividend is not exceeding 10% of its paid-up
share capital and free reserves.
(iii) The amount so drawn shall first be utilized to set off the losses incurred in the
financial year in which dividend is declared and only thereafter, any dividend in respect
of equity shares shall be declared.
(iv) After such withdrawal from free reserves, the residual reserves shall not fall below
15% of its paid-up share capital as per the latest audited financial statement.
Balance of reserves after payment of dividend: ₹ 48 crore (50 crore – 2 crore)
15% of paid up share capital: 1.5 crore (15% of 10 crore)
This condition is fulfilled.
Taking into account all the conditions, it can be said that declaration of dividend by MNP
Limited is valid.
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Question 2
PET Ltd., incurred loss in business upto current quarter of financial year 2017-18. The
company has declared dividend at the rate of 12%, 15% and 18% respectively in the
immediate preceding three years. Inspite of the loss, the company have decided to declare
interim dividend @ 15% for the current financial year. Examine the decision of PET Ltd.
stating the provisions of declaration of interim dividend under the Companies Act,
2013.the Board of Directors of
Answer
Interim Dividend: According to section 123(3) of the Companies Act, 2013, the Board of
Directors of a company may declare interim dividend during any financial year out of the
surplus in the profit and loss account and out of profits of the financial year in which such
interim dividend is sought to be declared.
However, in case the company has incurred loss during the current financial year up to
the end of the quarter immediately preceding the date of declaration of interim dividend,
such interim dividend shall not be declared at a rate higher than the average dividends
declared by the company during the immediately preceding three financial years.
In the instant case, Interim dividend by PET Ltd. shall not be declared at a rate higher
than the average dividends declared by the company during the immediately preceding
three financial years [i.e. (12+15+18)/3 = 45/3 =15%]. Therefore, decision of Board of
Directors to declare 15% of the interim dividend for the current financial year is tenable.
Question 3
YZ Ltd is a manufacturing company & has proposed a dividend @ 10% for the year 201718 out of the current year profits. The company has earned a profit of ₹ 910 crores during
2017-18. YZ Ltd. does not intend to transfer any amount to the general reserves of the
company out of current year profit. Is YZ Ltd. allowed to do so? Comment.
Answer
Transfer to reserves (Section 123 of the Companies Act, 2013): A company may, before
the declaration of any dividend in any financial year, transfer such percentage of its
profits for that financial year as it may consider appropriate to the reserves of the
company. Therefore, the company may transfer such percentage of profit to reserves
before declaration of dividend as it may consider necessary. Such transfer is not
mandatory and the percentage to be transferred to reserves is at the discretion of the
company.
As per the given facts, YZ Limited has earned a profit of ₹ 910 crores for the financial year
2017-18. It has proposed a dividend @ 10%. However, it does not intend to transfer any
amount to the reserves of the company out of current year profit.
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As per the provisions stated above, the amount to be transferred to reserves out of profits
for a financial year is at the discretion of the YZ Ltd. acting vide its Board of Directors.
Question 4
State any 6 amounts that can be credited to the Investor Education and Protection Fund.
Give your answer as per the provisions of the Companies Act, 2013.
Answer
Credit of amount to the Fund: There shall be credited to the Investor Education and
Protection Fund the following amounts—
(a) Amount given by the Central Government- the amount given by the Central
Government by way of grants after due appropriation made by Parliament by law in this
behalf for being utilized for the purposes of the Fund;
(b) Donations by the Central Government- donations given to the Fund by the Central
Government, State Governments, companies or any other institution for the purposes of
the Fund;
(c) Amount of Unpaid Dividend Account- the amount in the Unpaid Dividend Account
(UDA) of companies transferred to the Fund under section 124(5);
(d) Amount of the general revenue account of the Central Government- the amount in the
general revenue account of the Central Government which had been transferred to that
account under section 205A(5) of the Companies Act, 1956 as it stood immediately before
the commencement of the Companies (Amendment) Act, 1999 and remaining unpaid or
unclaimed on the commencement of this Act;
(e) Amount in IEPF- the amount lying in the Investor Education and Protection Fund
under section 205C of the Companies Act, 1956;
(f) Income from investments- the interest or other income received out of investments
made from the Fund;
(g) Amount received through disgorgement or disposal of securities- The amount
received under section 38(4) i.e. amount received through disgorgement or disposal of
securities under section 38(3) shall be credited to the IEPF provided under section 38(4);
(h) Application money- the application money received by companies for allotment of
any securities and due for refund;
(i) Matured deposits- matured deposits with companies other than banking companies;
(j) Matured debentures- matured debentures with companies;
(k) Interest- interest accrued on the amounts referred to in clauses (h) to (j);
(l) Amount received from sale proceeds- sale proceeds of fractional shares arising out of
issuance of bonus shares, merger, and amalgamation for seven or more years;
(m) Redemption amount- redemption amount of preference shares remaining unpaid or
unclaimed for seven or more years; and
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(n) Other amount- such other amount as prescribed in Rule 3 of the Investor Education
and Protection Fund Authority (Accounting, Audit, Transfer, and Refund) Rules, 2016.
Question 5
Karan was holding 5000 equity shares of Rs. 100 each of M/s. Future Ltd. A final call of
Rs. 10 per share was not paid by Karan. M/s. Future Ltd. declared dividend of 10%.
Examine with reference to relevant provisions of the Companies Act, 2013, the amount
of dividend Karan should receive.
Answer
As per the proviso to section 127 of the Companies Act, 2013, no offence will be said to
have been committed by a director for adjusting the calls in arrears remaining unpaid or
any other sum due from a member from the dividend as is declared by a company.
Thus, as per the given facts, M/s Future Ltd. can adjust the sum of Rs. 50,000 unpaid call
money against the declared dividend of 10%, i.e. 5,00,000 x 10/100 = 50,000. Hence,
Karan’s unpaid call money (Rs. 50,000) can be adjusted fully from the entitled dividend
amount of Rs. 50,000/-.
Question 6
The Director of Happy Limited proposed dividend at 12% on equity shares for the
financial year 2016-17. The same was approved in the annual general meeting of the
company held on 20th September, 2017. The Directors declared the approved dividends.
Analysing the provisions of the Companies Act, 2013, give your opinion on the following
matters:
(i) Mr. A, holding equity shares of face value of ₹ 10 lakhs has not paid an amount of ₹ 1
lakh towards call money on shares. Can the same be adjusted against the dividend
amount payable to him?
(ii) Ms. N was the holder of 1,000 equity shares on 31st March, 2017, but she has
transferred the shares to Mr. R, whose name has been registered on 20th May, 2017.
Who will be entitled to the above dividend?
Answer
(i) The given problem is based on the proviso provided in the section 127 (d) of the
Companies Act, 2013. As per the law where the dividend is declared by a company and
there remains calls in arrears and any other sum due from a member, in such case no
offence shall be deemed to have been committed where the dividend has been lawfully
adjusted by the company against any sum due to it from the shareholder.
As per the facts given in the question, Mr. A is holding equity shares of face value of ₹ 10
Lakhs and has not paid an amount of ₹ 1 lakh towards call money on shares. Referring to
the above provision, Mr. A is eligible to get ₹ 1.20 lakh towards dividend, out of which an
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amount of ₹ 1 lakh can be adjusted towards call money due on his shares. ₹ 20,000 can
be paid to him in cash or by cheque or in any electronic mode.
According to the above mentioned provision, company can adjust sum of ₹ 1 lakh due
towards call money on shares against the dividend amount payable to Mr. A.
(ii) According to section 123(5), dividend shall be payable only to the registered
shareholder of the share or to his order or to his banker. Facts in the given case state that
Ms. N, the holder of equity shares transferred the shares to Mr. R whose name has been
registered on 20th May 2017. Since, he became the registered shareholder before the
declaration of the dividend in the Annual general meeting of the company held on 20th
September 2017, so, Mr. Raj will be entitled to the dividend.
Question 7
Referring to the provisions of the Companies Act, 2013, examine the validity of the
following :
The Board of Directors of ABC Limited proposes to declare dividend at the rate of 20% to
the equity shareholders, despite the fact that the company has defaulted in repayment of
public deposits accepted before the commencement of this Act.
Answer
Prohibition on declaration of dividend : Section 123(6) of the Companies Act, 2013,
specifically provides that a company which fails to comply with the provisions of section
73 (Prohibition of acceptance of deposits from public) and section 74(Repayment of
deposits, etc., accepted before the commencement of this Act) shall not, so long as such
failure continues, declare any dividend on its equity shares.
In the given instance, the Board of Directors of ABC Limited proposes to declare dividend
at the rate of 20% to the equity shareholders, in spite of the fact that the company has
defaulted in repayment of public deposits accepted before the commencement of the
Companies Act, 2013. So according to the above provision, declaration of dividend by the
ABC Limited is not valid.
Question 8
Star Ltd declared and paid dividend in time to all its equity holders for the financial year
2014-2015, except in the following two cases:
1. Mrs. Sheela, holding 250 shares had mandated the company to directly deposit the
dividend amount in her bank account. The company accordingly remitted the dividend
but the bank returned the payment on the ground that there was a difference in surname
of the payee in the bank records. The company, however, did not inform Mrs. Sheela about
this discrepancy.
2. The dividend amount of ₹ 50,000 was not paid to Mr. Mohan, deceased in view of court
order restraining the payments due to family disputes about succession.
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You are required to analyze these cases with reference to provisions of the Companies
act, 2013 regarding failure to distribute dividends.
Answer
1. Section 127 of the Companies Act, 2013 provides for punishment for failure to
distribute dividend on time. One of such situation is where a shareholder has given
directions to the company regarding the payment of the dividend and those directions
cannot be complied with and the same has not been communicated to her. In the given
situation, the company has failed to communicate to the shareholder Mrs. Sheela about
non-compliance of her direction regarding payment of dividend. Hence, the penal
provisions under section 127 will be applicable.
2. Section 127, inter-alia, provides that no offense shall be deemed to have been
committed where the dividend could not be paid by reason of operation of law. In the
present circumstance, the dividend could not be paid because it was not allowed to be
paid by the court until the matter was resolved about succession. Hence, there will not
be any liability on the company and its Directors etc.
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Chapter 10 – Accounts of Companies
Question 1
The Board of Directors of Vishwakarma Electronics Limited consists of Mr. Ghanshyam
(Director), Mr. Hyder (Director) and Mr. Indersen (Managing Director). The company
has also employed a full time Secretary.
The Profit and Loss Account and Balance Sheet of the company were signed by Mr.
Ghanshyam and Mr. Hyder. Examine whether the authentication of financial statements
of the company was in accordance with the provisions of the Companies Act, 2013?
Answer
According to section 134(1) of the Companies Act, 2013, the financial statement,
including consolidated financial statement, if any, shall be approved by the Board of
Directors before they are signed on behalf of the Board by the chairperson of the
company where he is authorised by the Board or by two directors out of which one shall
be managing director, if any, and the Chief Executive Officer, the Chief Financial Officer
and the company secretary of the company, wherever they are appointed, or in the case
of One Person Company, only by one director, for submission to the auditor for his
report thereon.
In the instant case, the Balance Sheet and Profit and Loss Account have been signed by
Mr. Ghanshyam and Mr. Hyder, the directors. In view of Section 134(1) of the
Companies Act, 2013, Mr. Indersen, the Managing Director should be one of the two
signing directors. Since, the company has also employed a full- time Secretary, he should
also sign the Balance Sheet and Profit and Loss Account.
Question 2
State any four contents of a Directors Responsibility Statement as required under Section
134 of the Companies Act, 2013.
Answer
Contents of Directors Responsibility Statement [Section 134(5) of the Companies Act,
2013]: The Directors’ Responsibility Statement referred to in 134(3) (c) shall state that—
(1) in the preparation of the annual accounts, the applicable accounting standards had
been followed along with proper explanation relating to material departures;
(2) the directors had selected such accounting policies and applied them consistently and
made judgments and estimates that are reasonable and prudent so as to give a true and
fair view of the state of affairs of the company at the end of the financial year and of the
profit and loss of the company for that period;
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(3) the directors had taken proper and sufficient care for the maintenance of adequate
accounting records in accordance with the provisions of this Act for safeguarding the
assets of the company and for preventing and detecting fraud and other irregularities;
(4) the directors had prepared the annual accounts on a going concern basis;
(5) the directors, in the case of a listed company, had laid down internal financial controls
to be followed by the company and that such internal financial controls are adequate and
were operating effectively.
Here, the term “internal financial controls” means the policies and procedures adopted
by the company for ensuring the orderly and efficient conduct of its business, including
adherence to company’s policies, the safeguarding of its assets, the prevention and
detection of frauds and errors, the accuracy and completeness of the accounting records,
and the timely preparation of reliable financial information; and
(6) the directors had devised proper systems to ensure compliance with the provisions
of all applicable laws and that such systems were adequate and operating effectively.
Question 3
Rera Ltd., a company incorporated under the Companies Act, 2013 having turnover of
₹ 100 crore, net profit ₹ 3 crore, accumulated loss of ₹ 50 crore and securities premium
₹ 300 crore as per the audited accounts of the company for the Financial Year 2016-17.
The CFO of the company informed the directors of the company that the Corporate Social
Responsibility (CSR) committee is required to be constituted as per the Companies Act,
2013. The directors seek your advice as a professional regarding the criteria required to
constitute CSR committee and whether it is applicable to Rera Ltd. or not.
Answer
Corporate Social Responsibility Committee: According to Section 135 of the Companies
Act, 2013 read with the Companies (Corporate Social Responsibility) Rules, 2014, every
company including its holding or subsidiary, and a foreign company defined under
section 2(42) of the Companies Act, 2013, having its branch office or project office in
India, having (1) net worth of rupees 500 crore or more, or
(2) turnover of rupees 1000 crore or more or
(3) a net profit of rupees 5 crore or more
during any financial year shall constitute a Corporate Social Responsibility Committee of
the Board.
"Net worth" [Section 2(57)] means the aggregate value of the paid-up share capital and
all reserves created out of the profits and securities premium account, after deducting
the aggregate value of the accumulated losses, deferred expenditure and miscellaneous
expenditure not written off, as per the audited balance sheet, but does not include
reserves created out of revaluation of assets, write-back of depreciation and
amalgamation.
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In the present case,
-turnover of Rera Ltd. is ₹ 100 crore,
-net profit of ₹ 3 crore and
-net worth of ₹ 253 crore (Net profit + securities premium -accumulated loss= 3 + 300 –
50=253 crore).
Hence, RERA Ltd. is not fulfilling any criteria prescribed for constitution of CSR
committee.
So, it is not obligatory for Rera Ltd. to constitute CSR Committee.
[Note 1: - It can also by presumed that net profit of the current year has already been
considered while calculating accumulated losses.]
[Note 2: Since paid-up share capital value is not given in the question, it has been
presumed that accumulated losses as stated in the question is given after taking into
consideration the paid-up share capital, i.e. net of accumulated losses less paid-up share
capital].
Question 4
Altar Limited has on its Board, four Directors viz. W, X, Y and Z. In addition, the company
has Mr. D as the Managing Director. The company also has a full time Company Secretary,
Mr. Wise, on its rolls. The financial statements of the company for the year ended 31st
March, 2017 were authenticated by two of the directors, Mr. X and Y under their
signatures.
Referring to the provisions of the Companies Act, 2013:
(i) Examine the validity of the authentication of the Balance Sheet and Statement of Profit
& Loss and the Board’s Report.
(ii) What would be your answer in case the company is a One Person Company (OPC) and
has only one Director, who has authenticated the Balance Sheet and Statement of Profit
& Loss and the Board’s Report?
Answer
In accordance with the provisions of the Companies Act, 2013, as contained under section
134 (1), the financial statements, including consolidated financial statement, if any, shall
be approved by the Board of Directors before they are signed on behalf of the Board by
at least:
(1) The Chairperson of the company where he is authorized by the Board; or
(2) Two directors out of which one shall be the managing director and other the Chief
Executive Officer, if he is a director in the company
(3) The Chief Financial Officer and the Company Secretary of the company, wherever they
are appointed.
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In case of a One Person Company, the financial statements shall be signed by only one
director, for submission to the auditor for his report thereon.
The Board’s report and annexures thereto shall be signed by its Chairperson of the
company, if he is authorized by the Board and where he is not so authorized, shall be
signed by at least two directors one of whom shall be a managing director or by the
director where there is one director.
(i) In the given case, the Balance Sheet and Profit & Loss Account have been signed by Mr.
X and Mr. Y, the directors. In view of the provisions of Section 134 (1), the Managing
Director Mr. D should be one of the two signatories. Since, the company has also
employed a full time Secretary, he should also sign the Balance Sheet and Profit & Loss
Account. Therefore, authentication done by two direc tors is not valid.
(ii) In case of OPC, the financial statements should be signed by one director and hence,
the authentication is in order.
Question 5
Tirupati Limited, a listed company has made the following profits, the profits reflect
eligible profits under the relevant section of the Companies Act, 2013.
Financial year Amount (₹ In crores)
2012-13
20
2013-14
40
2014-15
30
2015-16
70
2016-17
50
(i) Calculate the amount that the company has to spend towards CSR for the financial year
2017-18.
(ii) State the composition of the CSR committee unlisted company and a private company.
Answer
Section 135 read with Companies (Corporate Social Responsibility Policy) Rules, 2014 of
the Companies Act, 2013 deals with the provisions related to the Corporate Social
Responsibility.
As per the given facts, following are the answers in the given situations (i) Amount that Company has to spend towards CSR: According to section 135 of the
Companies Act, 2013, the Board of every company shall ensure that the company spends,
in every financial year, at least two per cent of the average net profits of the company
made during the three immediately preceding financial years, in pursuance of its CSR
Policy.
Accordingly, net profits of Tirupati Ltd. for three immediately preceding financial years
is 150 crores (30+70+50) and 2% of the average net profits of the company made during
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these three immediately preceding financial years will constitute 1 crore, can be spent
towards CSR in financial year 2017-2018.
(ii) Composition of CSR Committee: The CSR Committee shall be consisting of 3 or more
directors, out of which at least one director shall be an independent director.
(a) an unlisted public company or a private company covered under section 135(1) which
is not required to appoint an independent director, shall have its CSR Committee without
such director;
(b) a private company having only two directors on its Board shall constitute its CSR
Committee with two such directors;
Question 6
The directors of Element Ltd. want to voluntary revise the Financial statements of the
company. They have approached you to state to them the provisions of the Companies
Act, 2013 regarding voluntary revision of financial statements.
Answer
(1) Preparation of revised financial statement or revised report on the approval of
Tribunal: If it appears to the directors of a company that—
(a) the financial statement of the company; or
(b) the report of the Board,
do not comply with the provisions of section 129 or section 134, they may prepare
revised financial statement or a revised report in respect of any of the three preceding
financial years after obtaining approval of the Tribunal on an application made by the
company in such form and manner as may be prescribed and a copy of the order passed
by the Tribunal shall be filed with the Registrar:
Tribunal to serve the notice: Provided that the Tribunal shall give notice to the Central
Government and the Income tax authorities and shall take into consideration the
representations, if any, made by that Government or the authorities before passing any
order under this section:
Number of times of revision and recast: Provided further that such revised financial
statement or report shall not be prepared or filed more than once in a financial year:
Reason for revision to be disclosed: Provided also that the detailed reasons for revision
of such financial statement or report shall also be disclosed in the Board's report in the
relevant financial year in which such revision is being made.
(2) Limits of revisions: Where copies of the previous financial statement or report have
been sent out to members or delivered to the Registrar or laid before the company in
general meeting, the revisions must be confined to—
(a) the correction in respect of which the previous financial statement or report do not
comply with the provisions of section 129 or section 134; and
(b) the making of any necessary consequential alternation.
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(3) Framing of rules by the Central Government in relation to revised financial statement
or director's report: The Central Government may make rules as to the application of the
provisions of this Act in relation to revised financial statement or a revised director's
report and such rules may, in particular—
(a) make different provisions according to which the previous financial statement or
report are replaced or are supplemented by a document indicating the corrections to be
made;
(b) make provisions with respect to the functions of the company's auditor in relation to
the revised financial statement or report;
(c) require the directors to take such steps as may be prescribed.
Question 7
The Annual General Meeting of R Ltd., for laying the Annual Accounts thereat for the year
ended 31st March, 2016 was not held. What remedies is available with the company
regarding compliance of the provisions of section 137 of the Companies Act, 2013 for
filing of copies of financial statements with the Registrar of Companies?
Answer
In the present case though Annual General Meeting was not held, it ought to be held by
30th September, 2016 under sections 96 o f the Companies Act, 2013.
Therefore, under the provisions of section 137(2) the financial statements along with the
documents required to be attached under this Act, duly signed along with the statement
of facts and reasons for not holding the annual general meeting shall be filed with the
Registrar within thirty days of the last date before which the annual general meeting
should have been held i.e. by 30th October 2016 along with such fees or additional fees
as may be prescribed.
Question 8
XYZ Ltd is a listed company having turnover of ₹1200 crores during the financial year
2015-16. The CSR committee of the Board formulated and recommended a CSR project
which was approved by the Board. Company finalised the project under its CSR initiatives
which require funds at 5 % of average net profit of the company for last three financial
years. Will such excess expense be counted in subsequent financial years as a part of CSR
expenditure? Advise.
Answer
In terms of Section 135(5) of the Companies Act, 2013, the Board of every company to
which section 135 is applicable, shall ensure that the company spends, in every Financial
year at least 2 per cent of average net profits of the company made during the three
immediately preceding financial years, in pursuance of its CSR policy. There is no
provision for carry forward of excess expenditure to the next year(s).
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The words used in the section are ‘at least’.
Therefore, any expenditure over 2% would be considered as voluntary higher spending.
Question 9
The Board of Directors of ABC Ltd. wants to circulate unaudited accounts before the
Annual General Meeting of the shareholders of the Company. Whether such an act of ABC
Ltd. is tenable?
Answer
Section 129(2) of the Companies Act, 2013 provides that at every annual general meeting
of a company, the Board of Directors of the company shall lay before such meeting
financial statements for the financial year. Further section 134(7) provides that signed
copy of every financial statement, including consolidated financial statement, if any, shall
be issued, cicrulated or published along with a copy eachf o:
(a) any notes annexed to or forming part of such financial statement;
(b) the auditor’s report; and
(c) the Board’s report.
It, therefore, follows that unaudited accounts cannot be sent to members or unaudited
accounts cannot be filed with the Registrar of Companies. So such an act of ABC Ltd, is not
tenable.
Question 10
XYZ Ltd. wants to maintain its books of account on cash basis. Is this a valid act of XYZ ?
Answer
The Companies Act, 2013 vide section 128(1) now requires every company to prepare
books of account and other relevant books and papers and financial statement for every
financial year shall be kept on accrual basis and according to the double entry system of
accounting.
Further, section clearly states that the books of accounts must be maintained on accrual
basis and according to the double entry system of accounting.
No exception has been given by the Act to any class or classes of companies from the
above requirement. Hence, it is clear that XYZ Ltd. cannot maintain its books of accounts
on cash basis.
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Question 11
DJA Company Limited, incorporated under the provisions of the Companies Act, 2013,
has two subsidiaries – AJD Limited and AMR Limited. All the three companies have
prepared their financial statements for the year ended 31st March, 2015. Examining the
provisions of the Companies Act, 2013, answer the following :
(i) In what manner the subsidiaries – AJD Limited and AMR Limited shall prepare their
Balance Sheet and Profit & Loss Account ?
(ii) What would be your answer in case the DJA Limited – the holding company, is not
required to prepare consolidated financial statements under the Indian Accounting
Standards ?
(iii) What shall be your answer in case one of the subsidiary company’s financial
statements do not comply with the Accounting Standards ?
(iv) To what extent is the Central Government empowered to exempt a company from
preparing the financial statements in compliance with the Indian Accounting Standards ?
Answer
(i) In accordance with the provisions of the Companies Act, 2013, as contained under
section 129(3) and (4):
Where a company has one or more subsidiaries, it shall, in addition to its own financial
statements prepare a consolidated financial statement of the company and of all the
subsidiaries in the same form and manner as that of its own.The consolidated financial
statements shall also be laid before the AGM of the company along with the laying of its
own financial statement. The company shall also attach along with its financial statement,
a separate statement containing the salient features of the financial statement of its
subsidiaries in Form AOC-1. For the purpose of consolidated financial statements,
‘subsidiaries’ shall include associate company and joint evnture.
(ii) According to Companies (Accounts) Rules, 2014, the consolidation of financial
statements of the company shall be made in accordance with the provisions of Schedule
III to the Act and the applicable accounting standards. However, for a company which is
not required to prepare consolidated financial statements under the Accounting
Standards, it shall be sufficient if the company complies with provisions of consolidated
financial statements provided in Schedule III to the Act. The provisions applicable to the
preparation, adoption and audit of the financial statements of a holding company shall,
mutatis mutandis, also apply to the consolidated financial statements.
(iii) If the financial statements of a company do not comply with the accounting
standards, the company shall disclose in its financial setamt ents the following viz.
a. The deviation form the accounting standadrs,
b. The reasons for such deviation, and
c. The financial effects, ifany, arising out fo such deviation
(iv) The Central Government may, on its own or on any application by a class or classes
of companies, by notification, exempt any class or classes of companies from complying
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with any of the requirements of this Section or the rules made there under, if it is
considered necessary to grant such exemption in the public interest. Any such exemption
may be granted either unconditionally or subject to such conditions as may be specified
in the notification.
Question 12
Mr. Bhagvath, recently acquired 76% of the equity shares of M/s Renowned Company
Ltd., in the hope of earning good dividend income. Unfortunately the existing Board of
Directors have been avoiding declaration of dividend due to alleged inadequacy of profits.
Unconvinced, Mr. Bhagvath seeks permission of the Company to allow him to examine
the Books of Accounts, which is summarily rejected by the Company. Examine and advise
the provisions relating to inspection of Books of Accounts and remedy available.
Answer
Inspection of Books of Accounts of the Company (Section 128 of the Companies Act,
2013)—
Mr. Bhagvath has no right to carry out an inspection of the books of accounts of the
company despite the fact that he holds 76% of the equity shares of M/s Renowned
Company Ltd. According to sections 128(3) and 206 of the Companies Act, 2013,
following persons have the right to carry out the inspection of the books of accounts of
the company.
(i) Directors of the Company [Section 128(3) of the Companies Act, 2013]
(ii) Registrar of Companies [Section 206 of the Companies Act, 2013]
(iii) Such officer of Government as may be authorised by the Central Government in this
behalf (Section 206 of the Companies Act, 2013).
(iv) Such officers of SEBI as may be authorised by SEBI [Section 206 read with Section 24
of the Companies Act, 2013].
Since Mr. Bhagvath does not fall in any of above mentioned categories, he is not eligible
to carry out the inspection.
[Note : According to Regulation 89(ii) of the Table F of the Schedule I of the Companies
Act, 2013, a member shall have right of inspecting any account or book or document of
the company only if conferred by law or authorized by the Board or by the company in
general meeting]
Question 13
The Board of directors of Bharat Ltd. has a practical problem. The registered office of the
company is situated in a classified backward area of Maharashtra. The Board wants to
keep its books of account at its corporate office in Mumbai which is conveniently located.
The Board seeks your advice about the feasibility of maintaining the accounting records
at a place other than the registered office of the company. Advise.
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Answer
According to section 128(1) of the Companies Act, 2013, every company is required to
prepare and keep the books of accounts and other relevant books and papers and
financial statement for every financial year which give a true and fair view of the state of
the affairs of the company, including that of its branch office or offices, if any, and explain
the transactions effected both at the registered office and its branches and such books
shall be kept on accrual basis and according to the double entry system of accounting.
The proviso to section 128(1) further provides that all or any of the books of account
aforesaid and other relevant papers may be kept at such other place in India as the Board
of Directors may decide and where such a decision is taken, the company shall, within
seven days thereof, file with the Registrar a notice in writing giving the full address of
that other place. Further company may keep such books of accounts or other relevant
papers in electronic mode as per the Rule 3 of the Companies (Accounts) Rules, 2014.
Therefore, the Board of Bharat Ltd. is empowered to keep its books of account at its
corporate office in Mumbai by following the above procedure.
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Chapter 11 – Audit and Auditors
Question 1
New Limited appointed an individual firm, Naresh & Company, Chartered Accountants,
as Auditors of the company at the Annual General Meeting held on 30 September 2019.
Mrs. Reena, wife of Mr. Naresh, invested in the equity shares face value of ₹ 1 lakh of
New Limited on 15 October 2019. But Naresh & Company continues to function as
statutory auditors of the company. Advice, Naresh & Company on the continuation of
such appointment, as per provisions of the Companies Act, 2013.
Answer
Disqualification of auditor: According to section 141(3)(d)(i) of the Companies Act,
2013, a person who, or his relative or partner holds any security of the company or its
subsidiary or of its holding or associate company or a subsidiary of such holding
company, which carries voting rights, such person cannot be appointed as auditor of the
company. Provided that the relative of such person may hold security or interest in the
company of face value not exceeding 1 lakh rupees as prescribed under the Companies
(Audit and Auditors) Rules, 2014.
In the case Mr. Naresh, Chartered Accountants, did not hold any such security. But Mrs.
Reena, his wife held equity shares of New Limited of face value ₹ 1 lakh, which is within
the specified limit.
Further Section 141(4) provides that if an auditor becomes subject, after his
appointment, to any of the disqualifications specified in sub-section 3 of section 141, he
shall be deemed to have vacated his office of auditor. Hence, Naresh & Company can
continue to function as auditors of the Company even after 15 October 2019 i.e. after
the investment made by his wife in the equity shares of New Limited.
Question 2
Members of ZA Ltd. holding less than 1% of total voting power want the company to give
a special notice to move a resolution for appointment of an auditor other than retiring
auditor. Explain whether members have complied with relevant provisions of the
Companies Act, 2013 in making their request.
Answer
Resolutions requiring special notice [Section 115]
Section 115 of the Companies Act, 2013 states that where any provision of this Act
specifically requires or Articles of Association of a company so require that a special
notice is required for passing any resolution, then the notice of the intention to move such
resolution shall be given to the company by such number of members holding not less
than 1% of the total voting power, or holding shares on which such aggregate sum not
exceeding ₹ 5,00,000/- has been paid-up. In such a case, the company shall give its
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members notice of the resolution in the manner as prescribed in Rule 22 of the
Companies (Management & Administration) Rules, 2014. Further,
Section 115 of the Act specifies that special notice is required to appoint as auditor a
person other than a retiring auditor under Section 140 of the Act.
According to the given facts in the question, there is non-compliance of requirement of
section 115 as stated above i.e. the notice of the intention to move such resolution as to
appointment of auditor other than retiring auditor was given by members of ZA Ltd.
holding less than 1% of the total voting power.
Question 3
Mr. Ram brother of CA. Shyam, a practicing chartered accountant, acquired securities of
M/s. Cool Ltd. having market value of ₹ 1,20,000 (face value ₹ 95,000). State whether CA.
Shyam is qualified to be appointed as a statutory auditor of M/s. Cool Ltd.
Answer
As per the provisions of Section 141(3)(d) of the Companies Act, 2013, a person who, or
his relative or partner is holding any security of or interest in the company or its
subsidiary, or of its holding or associate company or a subsidiary of such holding
company shall not be appointed as an auditor of the Company.
However, the proviso to the said section states that the above restriction will not apply
where such relative holds security or interest in any of the above companies of face value
not exceeding ₹ 1,00,000 (as prescribed under the Company (Audit and Auditors) Rules,
2014).
In the given instance, CA. Shyam is not disqualified to be appointed as a statutory auditor
in M/s Cool Ltd. due to the fact that the value of securities held by his brother (relative)
is of face value of ₹ 95,000 in the said company, which is within the prescribed limit.
Question 4
CA. M is a partner in SM & Company (Chartered Accountants) and ML & Company
(Chartered Accountants). SM & Company are statutory auditors of M/s. Global Ltd.
(listed) for past seven years as on 1-04-2018. Advice under relevant provisions of the
Companies Act, 2013:
(1) For how many more years SM & Company can continue as statutory auditors of M/s.
Global Ltd. (listed)?
(2) Can ML & Company be appointed as statutory auditor of M/s. Global Ltd. during
cooling off period for SM & Company?
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Answer
1) As per section 139 read with relevant Rule 6 of the Companies (Audit & Auditors)
Rules, 2014, in case of an auditor (whether an individual or audit firm), the period for
which the individual or the firm has held office as auditor prior to the commencement of
the Act shall be taken into account for calculating the period of five consecutive years
(individual) or ten consecutive years (audit firm), as the case may be.
As per the stated facts, SM & Co. are statutory auditors of M/s. Global Ltd. for past seven
years as on 1.04.2018. Accordingly, SM & Co. can continue as statutory auditors of M/s.
Global Ltd. for 3 more years i.e., till 31.03.2021.
(2) Section 139(2) states that as on the date of appointment no audit firm having a
common partner or partners of the other audit firm, whose tenure has expired in a
company immediately preceding the financial year, shall be appointed as auditor of the
same company for a period of five years.
Hence, as per the above provision, ML & Co. cannot be appointed as statutory auditor of
M/s. Global Ltd. during cooling period because CA. M was the common partner in both
the Audit firms. This prohibition is only for 5 years i.e. upto year 2026. After 5 years, M/s.
Global Ltd. is free to appoint ML & Co. as its statutory auditors.
Question 5
Rupa Limited, a listed company appointed M/s. VG &ASSOCIATES an audit firm as
Company's auditor in the Annual General Meeting held on 30-09-2017. Explain the
provisions of the Companies Act, 2013 relating to the appointment or reappointment of
an auditor in relation to the tenure of an auditor.
Answer
Tenure of Auditor: Section 139(2) of the Companies Act, 2013, provides that listed
companies and other prescribed class or classes of companies (except one person
companies and small companies) shall not appoint or re-appoint(1) an individual as auditor for more than one term of five consecutive years; and
(2) an audit firm as auditor for more than two terms of five consecutive years.
Cooling off Period:
(1) An individual auditor who has completed his term (i.e. one term of five consecutive
years) shall not be eligible for re-appointment as auditor in the same company for five
years from the completion of his term;
(2) An audit firm which has completed its term (i.e. two terms of five consecutive years)
shall not be eligible for re- appointment as auditor in the same company for five years
from the completion of such term.
In terms of the above provisions, Rupa Limited, which is a listed company, can appoint
M/S VG & ASSOCIATES an audit firm, for a term of 5 years, i.e. from the conclusion of the
AGM held on 30.09.2017 to the conclusion of the AGM to be held in the year 2022. Now,
in terms of Section 139(2), since M/S VG & ASSOCIATES is an audit firm, it can be re-
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appointed as auditor for one more term of five years, i.e., upto the conclusion of the AGM
to be held in 2027.
Question 6
EF Limited appointed an individual firm, Naresh & Company, Chartered Accountants, as
Auditors of the company at the Annual General Meeting held on 30th September, 2018.
Mrs. Kamala, wife of Mr. Naresh, invested in the equity shares face value of Rs. 1 lakh of
EF Limited on 15th October, 2018. But Naresh & Company continues to function as
statutory auditors of the company. Advice as per the provisions of the Companies Act,
2013.
Answer
Disqualification of auditor: According to section 141(3)(d)(i) of the Companies Act, 2013,
a person who, or his relative or partner holds any security of the company or its
subsidiary or of its holding or associate company a subsidiary of such holding company,
which carries voting rights, such person cannot be appointed as auditor of the company.
Provided that the relative of such person may hold security or interest in the company of
face value not exceeding 1 lakh rupees as prescribed under the Companies (Audit and
Auditors) Rules, 2014.
In the case Mr. Naresh, Chartered Accountants, did not hold any such security. But Mrs.
Kamala, his wife held equity shares of EF Limited of face value Rs. 1 lakh, which is within
the specified limit.
Further Section 141(4) provides that if an auditor becomes subject, after his
appointment, to any of the disqualifications specified in sub-section 3 of section 141, he
shall be deemed to have vacated his office of auditor. Hence, Naresh & Company can
continue to function as auditors of the Company even after 15th October 2018 i.e. after
the investment made by his wife in the equity shares of EF Limited.
Question 7
Mrs. Sita, wife of CA. ‘Arjun' the statutory auditor of Stellar Builders Limited, acquired
shares in the company for a face value of ₹ 75000/- on 15th March, 2018. CA. ‘Arjun’,
issued his audit report on 25th April, 2018. Examine the validity of this transaction under
the Companies Act, 2013. Would your answer be different if face value of the shares have
been ₹ 150000/- (market value ₹ 95000/-)?
Answer
As per Section 141(3)(d)(i) of the Companies Act, 2013, a person who, or his relative or
partner is holding any security of or interest in the company or its subsidiary, or of its
holding or associate company or a subsidiary of such holding company, shall not be
appointed as an auditor of the company.
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However, Rule 10 of the Companies (Audit and Auditors) Rules, 2014, states that a
relative of an auditor may hold securities in the company of face value not exceeding
rupees one lakh.
In the given case Mrs. Sita, wife of CA. Arjun acquired shares in Stellar Builders Limited,
in which he was a statutory auditor on 15th March, 2018. Since, the securities held by
Mrs. Sita is within the prescribed limit of ₹ 1 lakh, such a transaction is valid.
Yes, the answer will be different in case where the face value of acquired shares is ₹
1,50,000. Then in that case:
(i) Corrective action to maintain the limit specified (i.e., 1 lac) shall be taken by the auditor
within 60 days of such acquisition, or
(ii) Auditor has to vacate his office.
Question 8
Lemon & Company, Chartered Accountants a Limited Liability Partnership firm with CA.
L, CA. M and CA. N as partners, is the statutory auditor of a listed company M/s Big
Limited for past 6 years as on 01.04.2014.
CA.M is also a partner in other Chartered Accountant firm Dew & Company, Chartered
Accountants. Advise under the provisions of the Companies Act, 2013 :
(1) Upto how many years can Lemon & Company continue as statutory auditors of M/s
Big Limited?
(2) What shall be the cooling-off period for Lemon & Company with respect to M/s Big
Limited?
(3) Can Dew & Company; be appointed as statutory auditors of M/s Big Limited and it's
another listed subsidiary M/s Dark Limited during such cooling-off period?
(4) Can Lemon & Company be appointed as internal auditors of M/s Big Limited and it's
another listed subsidiary M/s Dark Limited, during such cooling-off period?
Answer
According to Section 139 (2) of the Companies Act, 2013,
I. Listed companies and other prescribed class or classes of companies (except one person
companies and small companies) shall not appoint or re-appoint an audit firm as auditor
for more than two terms of 5 consecutive years.
II. An audit firm which has completed its term (i.e. two terms of five consecutive years)
shall not be eligible for re- appointment as auditor in the same company for five years
from the completion of such term.
III. Further, as on the date of appointment no audit firm having a common partner or
partners to the other audit firm, whose tenure has expired in a company immediately
preceding the financial year, shall be appointed as an auditor of the same company for a
period of five years.
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IV. For the purpose of the rotation of auditors, in case of an auditor (whether an individual
or audit firm), the period for which the individual or the firm has held off ice as auditor
prior to the commencement of the Act shall be taken into account for calculating the
period of 5 consecutive years or 10 consecutive years, as the case may be.
Applying the above provisions,
(1) Lemon & Company can continue as statutory auditors of M/s Big Limited for 4 more
years from 1.4.2014, i.e. they can continue in office only till 31.3.2018.
(2) The cooling- off period shall be of 5 years.
(3) Dew & Company cannot be appointed as a statutory auditor of M/s Big Limited during
the cooling – off period of Lemon & Company, as CA. M is the common partner in both
Lemon & Company and Dew & Company.
However, Dew & Company can be appointed as a statutory auditor of M/s Dark Limited
(a listed subsidiary of M/s Big Limited), during the cooling – off period. (4) As per Section
138 (1) of the Companies Act, 2013, every listed company and other prescribed class of
companies, shall be required to appoint an internal auditor, who shall either be a
chartered accountant or a cost accountant, or such other professional (which may be
either an individual or a partnership firm or a body corporate) as may be decided by the
Board to conduct internal audit of the functions and activities of the company.
Accordingly, M/s Lemon & Company can be appointed as an internal auditors of M/s Big
Limited and in its subsidiary M/S Dark Limited (a listed company). The provision of
cooling off period as given under Section 139 of the Companies Act, 2013, shall not be
applicable on the Internal auditors.
Question 9
Managing Director of PQR Ltd. himself wants to appoint Shri Ganpati, a practicing
Chartered Accountant, as first auditor of the company. Comment on the proposed action
of the Managing Director.
Answer
Provisions and Explanation : Section 139(6) of the Companies Act, 2013 lays down that
“the first auditor or auditors of a company shall be appointed by the Board of directors
within 30 days from the date of registration of the company”. In the instant case, the
appointment of Shri Ganapati, a practicing Chartered Accountant as first auditors by the
Managing Director of PQR Ltd by himself is in violation of Section 139(6) of the
Companies Act, 2013, which authorizes the Board of Directors to appoint the first auditor
of the company.
Conclusion : In view of the above, the Managing Director of PQR Ltd should be advised
not to appoint the first auditor of the company.
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Question 10
EF Limited appointed an individual firm, Naresh & Company, Chartered Accountants, as
Auditors of the company at the Annual General Meeting held on 30th September, 2016.
Mrs. Kamala, wife of Mr. Naresh, invested in the equity shares face value of Rs. 1 lakh of
EF Limited on 15th October, 2016. But Naresh & Company continues to function as
statutory auditors of the company. Advice
Answer
Disqualification of auditor : According to section 141(3)(d)(i) of the Companies Act, 2013,
a person who, or his relative or partner holds any security of the company or its
subsidiary or of its holding or associate company a subsidiary of such holding company,
which carries voting rights, such person cannot be appointed as auditor of the company.
Provided that the relative of such person may hold security or interest in the company of
face value not exceeding 1 lakh rupees as prescribed under the Companies (Audit and
Auditors) Rules, 2014.
In the case Mr. Naresh, Chartered Accountants, did not hold any such security. But Mrs.
Kamala, his wife held equity shares of EF Limited of face value ₹ 1 lakh, which is within
the specified limit.
Further Section 141(4) provides that if an auditor becomes subject, after his
appointment, to any of the disqualifications specified in sub-section 3 of section 141, he
shall be deemed to have vacated his office of auditor. Hence, Naresh & Company can
continue to function as auditors of the Company even after 15th October 2016 i.e. after
the investment made by his wife in the equity shares of EF Limited.
Question 11
Explain how the auditor will be appointed in the following cases :
(i) A Government Company within the meaning of section 394 of the Companies Act,
2013.
(ii) The Auditor of the company (other than government company) has resigned on
31stDecember, 2016, while the Financial year of the company ends on 31stMarch, 2017.
(iii) A company, whose shareholders include the following:
a. Bank of Baroda (A Nationalized Bank) holding 12% of the subscribed capital in
the company.
b. National Insurance Company Limited (carrying on General Insurance Business)
holding 10% of the subscribed capital in the company.
c. Maharashtra State Financial Corporation (A Public Financial Institution) holding
8% of the subscribed capital in the company.
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Answer
(i) The appointment and re-appointment of auditor of a Government Company or a
government controlled company is governed by the provisions of section 139 of the
Companies Act, 2013 which are summarized as under :
The first auditor shall be appointed by the Comptroller and Auditor General of India
within 60 days from the date of incorporation and in case of failure to do so, the Board
shall appoint auditor within next 30 days and on failure to do so by Board of Directors, it
shall inform the members, who shall appoint the auditor within 60 days at an
extraordinary general meeting (EGM), such auditor shall hold office till conclusion of first
Annual General Meeting. In case of subsequent auditor for existing government
companies, the Comptroller & Auditor General of India shall appoint the auditor within a
period of 180 days from the commencement of the financial year and the auditor so
appointed shall hold his position till the conclusion of the Annual General Meeting
(ii) The situation as stated in the question relates to the creation of a casual vacancy in
the office of an auditor due to resignation of the auditor before the AGM in case of a
company other government company. Under section 139 (8)(i) any casual vacancy in the
office of an auditor arising as a result of his resignation, such vacancy can be filled by the
Board of Directors within thirty days thereof and in addition the appointment of the new
auditor shall also be approved by the company at a general meeting convened within
three months of the recommendation of the Board and he shall hold the office till the
conclusion of the next annual general meeting.
(iii) The Companies Act, 2013 categorizes companies into government companies and
non Government Companies and lists down the provisions relating to appointment, of
auditors as per this classification. Hence, in the given case as the total shareholding of the
three institutions adds up to 30% of the subscribed capital of the company it is not a
government company. Hence, the provisions applicable to non-government companies in
relation to the appointment of auditors shall apply.
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OTHER LAWS
Chapter 1 – The Indian Contract Act, 1872
Question 1
Pankaj appoints Shruti as his agent to sell his estate. Shruti, on looking over the estate
before selling it, finds the existence of a good quality Granite-Mine on the estate, which
is unknown to Pankaj. Shruti buys the estate herself after informing Pankaj that she
(Shruti) wishes to buy the estate for herself but conceals the existence of Granite-Mine.
Pankaj allows Shruti to buy the estate, in ignorance of the existence of Mine. State giving
reasons in brief the rights of Pankaj, the principal, against Shruti, the agent. Give your
answer as per the provisions of the Contract Act, 1872.
What would be your answer if Shruti had informed Pankaj about the existence of Mine
before she purchased the estate, but after two months, she sold the estate at a profit of
₹ 10 lac ?
Answer
Agent’s duty to disclose all material circumstances & his duty not to deal on his own
account without principal’s consent. The problem is based on Sections 215 & 216 of the
Indian Contract Act, 1872. According to Section 215, if an agent deals on his own
account in the business of the agency, without obtaining the consent of his principal and
without acquainting him with all material circumstances, then the principal may
repudiate the transaction. On the other hand, section 216 provides that, if an agent,
without the knowledge of his principal, acts on his own account in the business of the
agency, then the principal may claim any benefit which may have accrued to the agent
from such a transaction. Hence in the first instance, though Pankaj had given his consent
to Shruti permitting the latter to act on his own account in the business of agency,
Pankaj may still repudiate the sale as the existence of the mine, a material circumstance,
had not been disclosed to him.
In the second instance, Pankaj had knowledge that Shruti was acting on her own
account and also that the mine was in existence; hence, Pankaj cannot repudiate the
transaction under section 215. Also, under Section 216, Pankaj cannot claim any benefit
from Shruti as he had knowledge that Shruti was acting on her own account in the
business of the agency.
Question 2
Azar consigned electronic goods for sale to Aziz. Aziz employed Rahim a reputed
auctioneer to sell the goods consigned to him through auction. Aziz authorized Rahim to
receive the proceeds and transfer those proceeds once in 45 days. Rahim sold goods on
auction for ₹ 2,00,000 but before transferring the proceeds of the auction, became
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insolvent. Assess the liability of Aziz according to the provisions of the Indian Contract
Act, 1872.
Answer
According to section 195 of the Contract Act, 1872, in selecting an agent (substituted) for
his principal, an agent is bound to exercise the same amount of discretion as a man of
ordinary prudence would exercise in his own case; and, if he does this, he is not
responsible to the principal for the acts or negligence of the agent so selected.
Thus, while selecting a “substituted agent” the agent is bound to exercise same amount
of diligence as a man of ordinary prudence and if he does so he will not be responsible for
acts or negligence of the substituted agent.
Hence, if Aziz has exercised same amount of diligence as a man of ordinary prudence
would, he shall not be responsible to Azar for the proceeds of the auction.
Question 3
Amar bailed 50 kg of high quality sugar to Srijith, who owned a kirana shop, promising to
give ₹ 200 at the time of taking back the bailed goods. Srijith's employee, unaware of this,
mixed the 50 kg of sugar belonging to Amar with the sugar in the shop and packaged it
for sale when Srijith was away. This came to light only when Amar came asking for the
sugar he had bailed with Srijith, as the price of the specific quality of sugar had trebled.
What is the remedy available to Amar?
Answer
According to section 157 of the Contract Act, 1872, if the bailee, without the consent of
the bailor, mixes the goods of the bailor with his own goods, in such a manner that it is
impossible to separate the goods bailed from the other goods and deliver them back, the
bailor is entitled to be compensated by the bailee for the loss of the goods.
In the given question, Srijith’s employee mixed high quality sugar bailed by Amar and
then packaged it for sale. The sugars when mixed cannot be separated. As Srijith’s
employee has mixed the two kinds of sugar, he (Srijith) must compensate Amar for the
loss of his sugar.
Question 4
What are the rights available to the finder of lost goods under Section 168 and Section
169 of the Indian Contract Act, 1872.
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Answer
As per the provisions of section 168 and 169 of the Indian Contract Act, 1872,
(i) The finder of goods has no right to sue the owner for compensation for trouble and
expense voluntarily incurred by him to preserve the goods and to find out the owner. But
‘finder of lost goods’ can ask for reimbursement for expenditure incurred for preserving
the goods and also for searching the true owner. If the real owner refuses to pay
compensation, the ‘finder’ cannot sue but retain the goods so found.
Further, where the real owner has announced any reward, the finder is entitled to receive
the reward. The right to collect the reward is a primary and a superior right even more
than the right to seek reimbursement of expenditure.
(ii) The finder though has no right to sell the goods found in the normal course; he may
sell the goods if the real owner cannot be found with reasonable efforts or if the owner
refuses to pay the lawful charges subject to the following conditions:
(a) when the article is in danger of perishing and losing the greater part of the value or
(b) when the lawful charges of the finder amounts to two-third or more of the value of
the article found.
Question 5
Mr. Chetan was appointed as Site Manager of ABC Constructions Company on a two years
contract at a monthly salary of ₹ 50,000. Mr. Pawan gave a surety in respect of Mr.
Chetan's conduct. After six months the company was not in position to pay ₹ 50,000 to
Mr. Chetan because of financial constraints. Chetan agreed for a lower salary of ₹ 30,000
from the company. This was not communicated to Mr. Pawan. Three months afterwards
it was discovered that Chetan had been doing fraud since the time of his appointment.
What is the liability of Mr. Pawan during the whole duration of Chetan's Appointment.
Answer
As per the provisions of Section 133 of the Indian Contract Act, 1872, if the creditor makes
any variance (i.e. change in terms) without the consent of the surety, then surety is
discharged as to the transactions subsequent to the change.
In the instant case, Mr. Pawan is liable as a surety for the loss suffered by ABC
Constructions company due to misappropriation of cash by Mr. Chetan during the first
six months but not for misappropriations committed after the reduction in salary.
Hence, Mr. Pawan, will be liable as a surety for the act of Mr. Chetan before the change in
the terms of the contract i.e., during the first six months. Variation in the terms of the
contract (as to the reduction of salary) without consent of Mr. Pawan, will discharge Mr.
Pawan from all the liabilities towards the act of the Mr. Chetan after such variation
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Question 6
Rahul, a transporter was entrusted with the duty of transporting tomatoes from a rural
farm to a city by Aswin. Due to heavy rains, Rahul was stranded for more than two days.
Rahul sold the tomatoes below the market rate in the nearby market where he was
stranded fearing that the tomatoes may perish. Can Aswin recover the loss from Rahul on
the ground that Rahul had acted beyond his authority?
Answer
Agent's authority in an emergency (Section 189 of the Indian Contract Act, 1872): An
agent has authority, in an emergency, to do all such acts for the purpose of protecting his
principal from loss as would be done by a person of ordinary prudence, in his own case,
under similar circumstances.
In the instant case, Rahul, the agent, was handling perishable goods like ‘tomatoes’ and
can decide the time, date and place of sale, not necessarily as per instructions of the
Aswin, the principal, with the intention of protecting Aswin from losses.
Here, Rahul acts in an emergency as a man of ordinary prudence, so Aswin will not
succeed against him for recovering the loss.
Question 7
Mr. D was in urgent need of money amounting ₹ 5,00,000. He asked Mr. K for the money.
Mr. K lent the money on the sureties of A, B and N without any contract between them in
case of default in repayment of money by D to K. D makes default in payment. B refused
to contribute, examine whether B can escape liability?
Answer
Co-sureties liable to contribute equally (Section 146 of the Indian Contract act, 1872):
Equality of burden is the basis of Co-suretyship. This is contained in section 146 which
states that “when two or more persons are co-sureties for the same debt, or duty, either
jointly, or severally and whether under the same or different contracts and whether with
or without the knowledge of each other, the co-sureties in the absence of any contract to
the contrary, are liable, as between themselves, to pay each an equal share of the whole
debt, or of that part of it which remains unpaid by the principal debtor”.
Accordingly, on the default of D in payment, B cannot escape from his liability. All the
three sureties A, B and N are liable to pay equally, in absence of any contract between
them.
Question 8
Mr. Ahuja of Delhi engaged Mr. Singh as his agent to buy a house in West Extension area.
Mr. Singh bought a house for Rs. 20 lakhs in the name of a nominee and then purchased
it himself for Rs. 24 lakhs. He then sold the same house to Mr. Ahuja for Rs. 26 lakhs. Mr.
www.konceptca.com
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Ahuja later comes to know the mischief of Mr. Singh and tries to recover the excess
amount paid to Mr. Singh. Is he entitled to recover any amount from Mr. Singh? If so, how
much? Explain.
Answer
The problem in this case, is based on the provisions of the Indian Contract Act, 1872 as
contained in Section 215 read with Section 216. The two sections provide that where an
agent without the knowledge of the principal, deals in the business of agency on his own
account, the principal may:
(1) repudiate the transaction, if the case shows, either that the agent has dishonestly
concealed any material fact from him, or that the dealings of the agent have been
disadvantageous to him.
(2) claim from the agent any benefit, which may have resulted to him from the
transaction.
Therefore, based on the above provisions, Mr. Ahuja is entitled to recover Rs. 6 lakhs from
Mr. Singh being the amount of profit earned by Mr. Singh out of the transaction.
Question 9
What is the meaning of service by post as per provisions of The General Clauses Act,
1897?
Answer
“Meaning of Service by post” [Section 27 of the General Clauses Act, 1897]: Where any
legislation or regulation requires any document to be served by post, then unless a
different intention appears, the service shall be deemed to be effected by:
(i) properly addressing
(ii) pre-paying, and
(iii) posting by registered post.
A letter containing the document to have been effected at the time at which the letter
would be delivered in the ordinary course of post.
Question 10
Define contract of indemnity and contract of guarantee and state the conditions when
guarantee is considered invalid?
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Answer
Section 124 of the Indian Contract Act, 1872 says that “A contract by which one party
promises to save the other from loss caused to him by the conduct of the promisor
himself, or the conduct of any person”, is called a “contract of indemnity”.
Section 126 of the Indian Contract Act says that “A contract to perform the promise made
or discharge liability incurred by a third person in case of his default.” is called as
“contract of guarantee”.
The conditions under which the guarantee is invalid or void are stated in section 142,143
and 144 of the Indian Contract Act are :
(i) Guarantee obtained by means of misrepresentation.
(ii) creditor obtained any guarantee by means of keeping silence as to material
circumstances.
(iii) When contract of guarantee is entered into on the condition that the creditor shall
not act upon it until another person has joined in it as co-surety and that other party fails
to join as such.
Question 11
Explaining the provisions of the Indian Contract Act, 1872, answer the following:
Mr. D was in urgent need of money amounting Rs. 5,00,000. He asked Mr. K for the money.
Mr. K lent the money on the sureties of A, B and N without any contract between them in
case of default in repayment of money by D to K. D makes default in payment. B refused
to contribute, examine whether B can escape liability?
Answer
Co-sureties liable to contribute equally (Section 146 of the Indian Contract act, 1872):
Equality of burden is the basis of Co-suretyship. This is contained in section 146 which
states that “when two or more persons are co-sureties for the same debt, or duty, either
jointly, or severally and whether under the same or different contracts and whether with
or without the knowledge of each other, the co-sureties in the absence of any contract to
the contrary, are liable, as between themselves, to pay each an equal share of the whole
debt, or of that part of it which remains unpaid by the principal debtor”.
Accordingly, on the default of D in payment, B cannot escape from his liability. All the
three sureties A, B and N are liable to pay equally, in absence of any contract between
them.
Question 12
A appoints M, a minor, as his agent to sell his watch for cash at a price not less than Rs.
700. M sells it to D for Rs. 350. Is the sale valid? Explain the legal position of M and D,
referring to the provisions of the Indian Contract Act, 1872.
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Answer
According to the provisions of Section 184 of the Indian Contract Act, 1872, as between
the principal and a third person, any person, even a minor may become an agent. But no
person who is not of the age of majority and of sound mind can become an agent, so as to
be responsible to his principal. Thus, if a person who is not competent to contract is
appointed as an agent, the principal is liable to the third party for the acts of the agent.
Thus, in the given case, D gets a good title to the watch. M is not liable to A for his
negligence in the performance of his duties.
Question 13
Mr. A of Delhi engaged Mr. S as his agent to buy a house in Noida Extension area. Mr. S
bought a house for ₹ 50 lakhs in the name of a nominee and then purchased it himself for
₹ 60 lakhs. He then sold the same house to Mr. A for ₹ 80 lakhs. Mr. A later comes to know
the mischief of Mr. S and tries to recover the excess amount paid to Mr. S. Discuss whether
he is entitled to recover any amount from Mr. S? If so, how much?
Answer
The problem in this case, is based on the provisions of the Indian Contract Act, 1872 as
contained in Section 215 read with Section 216. The two sections provide that where an
agent without the knowledge of the principal, deals in the business of agency on his own
account, the principal may:
(1) repudiate the transaction, if the case shows, either that the agent has dishonestly
concealed any material fact from him, or that the dealings of the agent have been
disadvantageous to him.
(2) claim from the agent any benefit, which may have resulted to him from the
transaction.
Therefore, based on the above provisions, Mr. A is entitled to recover ₹ 30 lakhs from Mr.
S being the amount of profit earned by Mr. S out of the transaction.
Question 14
Mr. Avinash wanted a loan for expanding his business, from ABC Bank. Mr. Avinash has
pledged the stock of his business to obtain the loan from bank. However, the expansion
of business did not reap the desired results and Mr. Avinash was not able to repay the
loan. Now, ABC bank wants to retain the stock for adjustment of their loan. Advise, ABC
Bank whether they can retain the stock for the adjustment of their loan and also for
payment of interest. Give your answer as per the provisions of the Contract Act, 1872.
Answer
According to section 173 of the Indian Contract Act, 1872, the pawnee may retain the
goods pledged, not only for payment of the debt or the performance of the promise, but
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for the interest, of the debt, and all necessary expenses incurred by him in respect of the
possession or for the preservation of the goods pledged.
Hence, ABC Bank can retain the stock of business of Mr. Avinash, not only for adjustment
of the loan but also for payment of interest.
Question 15
‘A’ gives to ‘M’ a continuing guarantee to the extent of ₹ 8,000 for the fruits to be supplied
by ‘M’ to ‘S’ from time to time on credit. Afterwards ‘S’ became embarrassed and without
the knowledge of ‘A’, ‘M’ and ‘S’ contract that ‘M’ shall continue to supply ‘S’ with fruits
for ready money and that payments shall be applied to the then existing debts between
‘S’ and ‘M’. Examining the provision of the Indian Contract Act, 1872, decide whether ‘A’
is liable on his guarantee given to M.
Answer
Discharge of surety by variance in terms of contract: The problem asked in the question
is based on the provisions of the Indian Contract Act, 1872 as contained in Section 133.
The section provides that any variance made without the surety’s consent in the terms of
the contract between the principal debtor and the creditor, discharges the surety as to
transactions subsequent to the variance.
In the given problem, ‘M’ and ‘S’ entered into arrangement by entering into a new contract
without knowledge of the Surety ‘A’. Since, the variance made in the contract is without
the surety’s consent in the existing contract, as per the provision, ‘A’ is not liable on his
guarantee for the fruits supplied after this new arrangement. The reason for such a
discharge is that the surety agreed to be liable for a contract which is no more there now
and he is not liable on the altered contract because it is different from the contract made
by him.
Question 16
Mr. Ahuja of Delhi engaged Mr. Singh as his agent to buy a house in West Extension area.
Mr. Singh bought a house for ₹ 20 lakhs in the name of a nominee and then purchased it
himself for ₹ 24 lakhs. He then sold the same house to Mr. Ahuja for ₹ 26 lakhs. Mr. Ahuja
later comes to know the mischief of Mr. Singh and tries to recover the excess amount paid
to Mr. Singh. Is he entitled to recover any amount from Mr. Singh? If so, how much?
Explain.
Answer
The problem in this case, is based on the provisions of the Indian Contract Act, 1872 as
contained in Section 215 read with Section 216. The two sections provide that where an
agent without the knowledge of the principal, deals in the business of agency on his own
account, the principal may:
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1. Repudiate the transaction, if the case shows, either that the agent has dishonestly
concealed any material fact from him, or that the dealings of the agent have been
disadvantageous to him.
2. Claim from the agent any benefit, which may have resulted to him from the
transaction.
Therefore, based on the above provisions, Mr. Ahuja is entitled to recover ₹ 6 lakhs from
Mr. Singh being the amount of profit earned by Mr. Singh out of the transaction.
Question 17
A appoints M, a minor, as his agent to sell his watch for cash at a price not less than ₹ 700.
M sells it to D for ₹ 350. Is the sale valid? Explain the legal position of M and D, referring
to the provisions of the Indian Contract Act, 1872.
Answer
According to the provisions of Section 184 of the Indian Contract Act, 1872, as between
the principal and a third person, any person, even a minor may become an agent. But no
person who is not of the age of majority and of sound mind can become an agent, so as to
be responsible to his principal. Thus, if a person who is not competent to contract is
appointed as an agent, the principal is liable to the third party for the acts of the agent.
Thus, in the given case, D gets a good title to the watch. M is not liable to A for his
negligence in the performance of his duties.
Question 18
What are the rights of the indemnity-holder when sued?

Answer
Rights of Indemnity- holder when sued (Section 125): The promisee in a contract of
indemnity, acting within the scope of his authority, is entitled to recover from the
promisor1. all damages which he may be compelled to pay in any suit in respect of any matter
to which the promise to indemnify applies;
2. all costs which he may be compelled to pay in any such suit if, in bringing or
defending it, he did not contravene the orders of the promisor, and acted as it
would have been prudent for him to act in the absence of any contract of
indemnity, or if the promisor authorised him to bring or defend the suit;
3. all sums which he may have paid under the terms of any compromise of any such
suit, if the compromise was not contrary to the orders of the promisor, and was
one which it would have been prudent for the promisee to make in the absence of
any contract of indemnity, or if the promisor authorised him to compromise the
suit.
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It may be understood that the rights contemplated under section 125 are not exhaustive.
The indemnity holder/ indemnified has other rights besides those mentioned above. If
he has incurred a liability and that liability is absolute, he is entitled to call upon his
indemnifier to save him from the liability and to pay it off.
Question 19
Rahul a transporter was entrusted with the duty of transporting tomatoes from a rural
farm to a city by Aswin. Due to heavy rains, Rahul was stranded for more than two days.
Rahul sold the tomatoes below the market rate in the nearby market where he was
stranded fearing that the tomatoes may perish. Can Aswin recover the from Rahul on the
ground that Rahul had acted beyond his authority?
Answer
Agent's authority in an emergency (section 189 of the Indian contract act, 1872): An
agent has authority, in an emergency, to do all such acts for the purpose of protecting his
principal from loss as would be done by a person of ordinary prudence, in his own case,
under similar circumstances.
In the instant case, Rahul, the agent, was handling perishable goods like 'tomatoes' and
can decide the time, date of sale, not necessarily as per instructions of the Aswin, the
principal, with the intention of protecting Aswin from losses.
Here, Rahul acts in an emergency as a man of ordinary prudence, so Aswin will not
succeed against him for recovering the loss.
Question 20
'Ramesh' and 'Suresh' engaged in business having the same nature.'Ramesh' stands
surety or 'Suresh' for any amount which 'Kamlesh' may lend to 'Suresh' from time to time
during the next 6 months subjects to a maximum of ₹ 85,000. 3 months later,''Ramesh
revokes the guarantee, when 'Kamlesh 'had lent to 'Suresh' ₹35,000. Decide whether
'Ramesh' is discharged from all the liabilities to 'Kamlesh' for any subsequent loan under
the provisions of the Indian Contract Act 1872. Would your answer differ in case 'Suresh'
makes default in paying back to 'Kamlesh' the already borrowed i.e. ₹ 35,000?
Answer
Revocation of continuing guarantee: The problem asked in the question is based on
section 130 of the Indian Contract Act,1872 relating to the revocation of a continuing
guarantee as to future transactions which can be done mainly in the following ways:
1. By Notice: A continuing guarantee may at any time be revoked by the surety as to
future transactions, by giving notice to the creditor.
2. By the death of surety: The death of the surety operates, in the absence of any
contract to the contrary, as a revocation of a continuing guarantee, so far as regards
futures transactions.
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So far as the transactions before revocation are concerned, the liability of the surety for
previous transaction (i.e. before revocation) remains.
Thus, applying the above provisions in the given case,
o
o

'Ramesh' is discharged from all the liabilities to 'Kamlesh' for any subsequent
loan.
Answer in the second case would differ i.e. 'Ramesh' is liable to 'Kamlesh' for
₹35,000 on default of 'Suresh' since the loan was taken before the notice of
revocation was given to 'Kamlesh'.
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Chapter 2 – The Negotiable Instruments Act, 1881
Question 1
Discuss with reasons, whether the following persons can be called as a ‘holder’ under
the Negotiable Instruments Act, 1881:
(i) X who obtains a cheque drawn by Y by way of gift.
(ii) A, the payee of the cheque, who is prohibited by a court order from receiving the
amount of the cheque.
(iii) M, who finds a cheque payable to bearer, on the road and retains it.
(iv) B, the agent of C, is entrusted with an instrument without endorsement by C, who is
the payee.
(v) B, who steals a blank cheque of A and forges A’s signature.
Answer
Person to be called as a holder: As per section 8 of the Negotiable Instruments Act,
1881 ‘holder’ of a Negotiable Instrument means any person entitled in his own name to
the possession of it and to receive or recover the amount due thereon from the parties
thereto.
On applying the above provision in the given cases—
(i) Yes, X can be termed as a holder because he has a right to possession and to receive
the amount due in his own name.
(ii) No, he is not a ‘holder’ because to be called as a ‘holder’ he must be entitled not only
to the possession of the instrument but also to receive the amount mentioned therein.
(iii) No, M is not a holder of the Instrument though he is in possession of the cheque, so
is not entitled to the possession of it in his own name.
(iv) No, B is not a holder. While the agent may receive payment of the amount
mentioned in the cheque, yet he cannot be called the holder thereof because he has no
right to sue on the instrument in his own name.
(v) No, B is not a holder because he is in wrongful possession of the instrument.
Question 2
Mr. Muralidharan drew a cheque payable to Mr. Vyas or order. Mr. Vyas lost the cheque
and was not aware of the loss of the cheque. The person who found the cheque forged the
signature of Mr. Vyas and endorsed it to Mr. Parshwanath as the consideration for goods
bought by him from Mr. Parshwanath. Mr. Parshwanath encashed the cheque, on the very
same day from the drawee bank. Mr. Vyas intimated the drawee bank about the theft of
the cheque after three days. Examine the liability of the drawee bank.
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Answer
Cheque payable to order [Section 85 of the Negotiable Instruments Act, 1881]
(1) Where a cheque payable to order purports to be indorsed by or on behalf of the payee,
the drawee is discharged by payment in due course.
(2) Where a cheque is originally expressed to be payable to bearer, the drawee is
discharged by payment in due course to the bearer thereof, notwithstanding any
indorsement whether in full or in blank appearing thereon, and notwithstanding that any
such indorsement purports to restrict or exclude further negotiation.
As per the given facts, cheque is drawn payable to “Mr. Vyas or order”. It was lost and Mr.
Vyas was not aware of the same. The person found the cheque and forged and endorsed
it to Mr. Parshwanath, who encashed the cheque from the drawee bank. After few days,
Mr. Vyas intimated about the theft of the cheque, to the drawee bank, by which time, the
drawee bank had already made the payment.
According to above stated section 85, the drawee banker is discharged when it has made
a payment against the cheque payable to order when it is purported to be endorsed by or
on behalf of the payee. Even though the signature of Mr. Vyas is forged, the banker is
protected and is discharged. The true owner, Mr. Vyas, cannot recover the money from
the drawee bank in this situation.
Question 3
State the rules laid down by the Negotiable Instruments Act, 1881 for ascertaining the
date of maturity of a bill of exchange.
Answer
Ascertaining the date of maturity of a Bill of Exchange: The maturity of a bill, not payable
on demand, at sight, or on presentment, is at maturity on the third day after the day on
which it is expressed to be payable (Section 22 of Negotiable Instruments Act, 1881).
Three days are allowed as days of grace. No days of grace are allowed in the case of bill
payable on demand, at sight, or presentment.
When a bill is made payable at stated number of months after date, the period stated
terminates on the day of the month which corresponds with the day on which the
instrument is dated. When it is made payable after a stated number of months after sight
the period terminates on the day of the month which corresponds with the day on which
it is presented for acceptance or sight or noted for non-acceptance or protested for
nonacceptance.
When it is payable a stated number of months after a certain event, the period terminates
on the day of the month which corresponds with the day on which the event happens
(Section 23).
When a bill is made payable a stated number of months after sight and has been accepted
for honour, the period terminates with the day of the month which corresponds with the
day on which it was so accepted.
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If the month in which the period would terminate has no corresponding day, the period
terminates on the last day of such month (Section 23).
In calculating the date a bill made payable a certain number of days after date or after
sight or after a certain event is at maturity, the day of the date, or the day of presentment
for acceptance or sight or the day of protest for non-accordance, or the day on which the
event happens shall be excluded (Section 24).
Three days of grace are allowed to these instruments after the day on which they are
expressed to be payable (Section 22).
When the last day of grace falls on a day which is public holiday, the instrument is due
and payable on the next preceding business day (Section 25).
Question 4
Bholenath drew a cheque in favour of Surendar. After having issued the cheque;
Bholenath requested Surendar not to present the cheque for payment and gave a stop
payment request to the bank in respect of the cheque issued to Surendar. Decide, under
the provisions of the Negotiable Instruments Act, 1881 whether the said acts of
Bholenath constitute an offence?
Answer
As per the facts stated in the question, Bholenath (drawer) after having issued the cheque,
informs Surender (drawee) not to present the cheque for payment and as well gave a stop
payment request to the bank in respect of the cheque issued to Surender.
Section 138 of the Negotiable Instruments Act, 1881, is a penal provision in the sense that
once a cheque is drawn on an account maintained by the drawer with his banker for
payment of any amount of money to another person out of that account for the discharge
in whole or in part of any debt or liability, is informed by the bank unpaid either because
of insufficiency of funds to honour the cheques or the amount exceeding the arrangement
made with the bank, such a person shall be deemed to have committed an offence.
Once a cheque is issued by the drawer, a presumption under Section 139 of the Negotiable
Instruments Act, 1881 follows and merely because the drawer issues a not ice thereafter
to the drawee or to the bank for stoppage of payment, it will not preclude an action under
Section 138.
Also, Section 140 of the Negotiable Instruments Act, 1881, specifies absolute liability of
the drawer of the cheque for commission of an offence under the section 138 of the Act.
Section 140 states that it shall not be a defence in a prosecution for an offence under
section 138 that the drawer had no reason to believe when he issued the cheque that the
cheque may be dishonoured on presentment for the reasons stated in that section.
Accordingly, the act of Bholenath, i.e., his request of stop payment constitutes an offence
under the provisions of the Negotiable Instruments Act, 1881.
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Question 5
P draws a bill on Q for Rs. 10,000. Q accepts the bill. On maturity, the bill was dishonored
by nonpayment. P files a suit against Q for payment of Rs. 10,000. Q proved that the bill
was accepted for value of Rs. 7,000 and as an accommodation to the plaintiff for the
balance amount i.e. Rs. 3,000. Referring to the provisions of the Negotiable Instruments
Act, 1881 decide whether P would succeed in recovering the whole amount of the bill?
Answer
As per Section 44 of the Negotiable Instruments Act, 1881, when the consideration for
which a person signed a promissory note, bill of exchange or cheque consisted of money,
and was originally absent in part or has subsequently failed in part, the sum which a
holder standing in immediate relation with such signer is entitled to receive from him is
proportionally reduced.
Explanation—The drawer of a bill of exchange stands in immediate relation with the
acceptor. The maker of a promissory note, bill of exchange or cheque stands in immediate
relation with the payee, and the endorser with his endorsee. Other signers may by
agreement stand in immediate relation with a holder.
On the basis of above provision, P would succeed to recover Rs. 7,000 only from Q and
not the whole amount of the bill because it was accepted for value as to Rs. 7,000 only
and an accommodation to P for Rs. 3,000.
Question 6
On a Bill of Exchange for Rs. 1 lakh, X’s acceptance to the Bill is forged. ‘A’ takes the Bill
from his customer for value and in good faith before the Bill becomes payable. State with
reasons whether ‘A’ can be considered as a ‘Holder in due course’ and whether he (A) can
receive the amount of the Bill from ‘X
Answer
According to section 9 of the Negotiable Instruments Act, 1881 ‘holder in due course’
means any person who for consideration becomes the possessor of a promissory note,
bill of exchange or cheque if payable to bearer or the payee or endorsee thereof, if payable
to order, before the amount in it became payable and without having sufficient cause to
believe that any defect existed in the title of the person from whom he derived his title.
As ‘A’ in this case prima facie became a possessor of the bill for value and in good faith
before the bill became payable, he can be considered as a holder in due course.
But where a signature on the negotiable instrument is forged, it becomes a nullity. The
holder of a forged instrument cannot enforce payment thereon. In the event of the holder
being able to obtain payment in spite of forgery, he cannot retain the money. The true
owner may sue on tort the person who had received. This principle is universal in
character, by reason where of even a holder in due course is not exempt from it. A holder
in due course is protected when there is defect in the title.
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But he derives no title when there is entire absence of title as in the case of forgery. Hence
‘A’ cannot receive the amount on the bill.
Question 7
Explain the meaning of ‘Negotiation by delivery’ with the help of an example. Give your
answer as per the provisions of the Negotiable Instruments Act, 1881.
Answer
Negotiation by delivery: According to section 47 of the Negotiable Instruments Act, 1881,
subject to the provisions of section 58, a promissory note, bill of exchange or cheque
payable to bearer is negotiable by delivery thereof.
Exception: A promissory note, bill of exchange or cheque delivered on condition that it is
not to take effect except in a certain event is not negotiable (except in the hands of a
holder for value without notice of the condition) unless such event happens.
Example: A, the holder of a negotiable instrument payable to bearer, delivers it to B’s
agent to keep for B. The instrument has been negotiated.
Question 8
‘E’ is the holder of a bill of exchange made payable to the order of ‘F’. The bill of exchange
contains the following endorsements in blank:
First endorsement ‘F’
Second endorsement ‘G’.
Third endorsement ‘H’ and
Fourth endorsement ‘I’
‘E’ strikes out, without I’s consent, the endorsements by ‘G’ and ‘H’. Decide with reasons
whether ‘E’ is entitled to recover anything from ‘I’ under the provisions of Negotiable
Instruments Act, 1881.
Answer
According to section 40 of the Negotiable Instruments Act, 1881, where the holder of a
negotiable instrument, without the consent of the endorser, destroys or impairs the
endorser’s remedy against a prior party, the endorser is discharged from liability to the
holder to the same extent as if the instrument had been paid at maturity. Any party liable
on the instrument may be discharged by the intentional cancellation of his signature by
the holder.
In the given question, E is the holder of a bill of exchange of which F is the payee and it
contains the following endorsement in blank:
First endorsement, ‘F’
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Second endorsement, ‘G’
Third endorsement, ‘H’
Fourth endorsement, ‘I’
‘E’, the holder, may intentionally strike out the endorsement by ‘G’ and ‘H’; in that case
the liability of ‘G’ and ‘H’ upon the bill will come to an end. But if the endorsements of ‘G’
and
‘H’ are struck out without the consent of ‘I’, ‘E’ will not be entitled to recover anything
from ‘I’. The reason being that as between ‘H’ and ‘I’, ‘H’ is the principal debtor and ‘I’ is
surety.
If ‘H’ is released by the holder under Section 39 of the Act, ‘I’, being surety, will be
discharged. Hence, when the holder without the consent of the endorser impairs the
endorser’s remedy against a prior party, the endorser is discharged from liability to the
holder.
Thus, if ‘E’ strikes out, without I’s consent, the endorsements by ‘G’ and ‘H’, ‘I’ will also be
discharged.
Question 9
A bill of exchange has been dishonoured by non- payment. Now, Mr. Sandip, the holder
wants a certificate of protest for such a dishonoured bill. Advise, Mr. Sandip whether he
can get the certificate of protest. Also, advise him regarding the provisions of Protest for
better security.
Answer
Protest: According to section 100 of the Negotiable Instruments Act,1881, when a
promissory note or bill of exchange has been dishonored by non-acceptance or
nonpayment, the holder may, within a reasonable time, cause such dishonor to be noted
and certified by a notary public. Such certificate is called a protest.
Protest for better security: When the acceptor of a bill of exchange has become insolvent,
or his credit has been publicly impeached, before the maturity of the bill, the holder may,
within a reasonable time, cause a notary public to demand better security of the acceptor,
and on its being refused may, with a reasonable time, cause such facts to be noted and
certified as aforesaid. Such certificate is called a protest for better security.
Thus, Mr. Sandip can get the certificate of protest by following the above provisions.
Question 10
X draws a bill on Y but signs it in the fictitious name of Z. The bill is payable to the order
of Z. The bill is duly accepted by Y. M obtains the bill from X thus becoming its holder in
due course. Can Y avoid payment of the bill? Decide in the light of the provisions of the
Negotiable Instruments Act, 1881.
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Answer
Bill drawn in fictitious name : The problem is based on the provision of Section 42 of the
Negotiable Instruments Act, 1881. In case a bill of exchange is drawn payable to the
drawer’s order in a fictitious name and is endorsed by the same hand as the drawer’s
signature, it is not permissible for the acceptor to allege as against the holder in due
course that such name is fictitious. Accordingly, in the instant case, Y cannot avoid
payment by raising the plea that the drawer (Z) is fictitious. The only condition is that the
signature of Z as drawer and as endorser must be in the same handwriting.
Question 11
A draws a bill on B. B accepts the bill without any consideration. The bill is transferred
to C without consideration. C transferred it to D for value. Decide-.
1. Whether D can sue the prior parties of the bill, and
2. Whether the prior parties other than D have any right of action inter se?
Give your answer in reference to the Provisions of Negotiable Instruments Act, 1881.
Answer
Problem on Negotiable Instrument made without consideration: Section 43 of the
Negotiable Instruments Act, 1881 provides that a negotiable instrument made, drawn,
accepted, indorsed or transferred without consideration, or for a consideration which
fails, creates no obligation of payment between the parties to the transaction. But if any
such party has transferred the instrument with or without endorsement to a holder for
consideration, such holder, and every subsequent holder deriving title from him, may
recover the amount due on such instrument from the transferor for consideration or any
prior party thereto.
1. In the problem, as asked in the question, A has drawn a bill on B and B accepted
the bill without consideration and transferred it to C without consideration.
Later on in the next transfer by C to D is for value. According to provisions of the
aforesaid section 43, the bill ultimately has been transferred to D with
consideration. Therefore, D can sue any of the parties i.e. A, B or C, as D arrived a
good title on it being taken with consideration.
2. As regards to the second part of the problem, the prior parties before D i.e., A, B,
and C have no right of action inter se because first part of Section 43 has clearly
lays down that a negotiable instrument, made, drawn, accepted, indorsed or
transferred without consideration, or for a consideration which fails, creates no
obligation of payment between the parties to the transaction prior to the parties
who receive it on consideration.
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Question 12
State briefly the rules laid down under the Negotiable Instruments Act for determining
the date of maturity of a bill of exchange. Ascertain the date of maturity of a bill payable
hundred days after sight and which is presented for sight on 4th May, 2017.
Answer
Calculation of maturity of a bill of exchange: The maturity of a bill, not payable on
demand, at sight, or on presentment, is at maturity on the third day after the day on which
it is expressed to be payable (Section 22, of Negotiable Instruments Act, 1881). Three
days are allowed as days of grace. No days of grace are allowed in the case of bill payable
on demand, at sight, or presentment.
When a bill is made payable at stated number of months after date, the period stated
terminates on the day of the month which corresponds with the day on which the
instrument is dated. When it is made payable after a stated number of months after sight
the period terminates on the day of the month which corresponds with the day on which
it is presented for acceptance or sight or noted for non-acceptance or protested for nonacceptance. When it is payable a stated number of months after a certain event, the period
terminates on the day of the month which corresponds with the day on which the event
happens (Section 23).
When a bill is made payable a stated number of months after sight and has been accepted
for honour, the period terminates with the day of the month which corresponds with the
day on which it was so accepted.
If the month in which the period would terminate has no corresponding day, the period
terminates on the last day of such month (Section 23).
In calculating the date a bill made payable a certain number of days after date or after
sight or after a certain event is at maturity, the day of the date, or the day of presentment
for acceptance or sight or the day of protest for non-accordance, or the day on which the
event happens shall be excluded (Section 24).
Three days of grace are allowed to these instruments after the day on which they are
expressed to be payable (Section 22).
When the last day of grace falls on a day which is public holiday, the instrument is due
and payable on the next preceding business day (Section 25).
Answer to Problem: In this case the day of presentment for sight is to be excluded i.e. 4th
May, 2017. The period of 100 days ends on 12th August, 2017 (May 27 days + June 30
days + July 31 days + August 12 days). Three days of grace are to be added. It falls due on
15th August, 2017 which happens to be a public holiday. As such it will fall due on 14th
August, 2000 i.e. the next preceding business day.
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Question 13
Explain the meaning of ‘Holder’ and ‘Holder in due course’ of a negotiable instrument.
The drawer, ‘D’ is induced by ‘A’ to draw a cheque in favour of P, who is an existing person.
‘A’ instead of sending the cheque to ‘P’, forgoes his name and pays the cheque into his
own bank. Whether ‘D’ can recover the amount of the cheque from ‘A’s banker. Decide.
Answer
Meaning of ‘Holder’ and the ‘Holder in due course’ of a negotiable instrument:
‘Holder’: Holder of negotiable instrument means as regards all parties prior to himself, a
holder of an instrument for which value has at any time been given.
‘Holder in due course’: (i) In the case of an instrument payable to bearer means any
person who, for consideration became its possessor before the amount of an instrument
payable. (ii) In the case of an instrument payable to order, ‘holder in due course’ means
any person who became the payee or endorsee of the instrument before the amount
mentioned in it became payable. (iii) He had come to possess the instrument without
having sufficient cause to believe that any defect existed in the title of transferor from
whom he derived his title.
The problem is based upon the privileges of a ‘holder in due course’. Section 42 of the
Negotiable Instrument Act, 1881, states that an acceptor of a bill of exchange drawn in a
fictitious name and payable to the drawer’s order is not, by reason that such name is
fictitious, relieved from liability to any holder in due cause claiming under an
endorsement by the same hand as the drawer’s signature, and purporting to be made by
the drawer. In this problem, P is not a fictitious payee and D, the drawer can recover the
amount of the cheque from A’s bankers
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Chapter 3 – The General Clauses Act, 1897
Question 1
Mr. Vyas is the owner of House No. 20 in Geeta Colony, Delhi. He has rented two rooms
in this house to Mr. Iyer. The Income Tax Authority has served a show cause notice to
Mr. Vyas. The said notice was received by Mr. Iyer and returned the notice with an
endorsement of refusal. Decide with reference to provisions of "General Clauses Act,
1897”, whether the notice was rightfully served on Mr. Vyas.
Answer
According to section 27 of the General Clauses Act, 1897, where any legislation or
regulation requires any document to be served by post, then unless a different intention
appears, the service shall be deemed to be effected by:
(i) Properly addressing
(ii) Pre-paying, and
(iii) Posting by registered post.
A letter containing the document to have been effected at the time at which the letter
would be delivered in the ordinary course of post.
The facts of the question are similar to a decided case law, wherein it was held that
where a notice is sent to the landlord by registered post and the same is returned by the
tenant with an endorsement of refusal, it will be presumed that the notice has been
served. Thus, in the given question it can be deemed that the notice was rightfully
served on Mr. Vyas.
Question 2
Repeal’ of provision is different from ‘deletion’ of provision. Explain.
Answer
In Navrangpura Gam Dharmada Milkat Trust Vs. Rmtuji Ramaji, AIR 1994 Guj 75 case, it
was decided that ‘Repeal’ of provision is in distinction from ‘deletion’ of provision.
‘Repeal’ ordinarily brings about complete obliteration (abolition) of the provision as if it
never existed, thereby affecting all incoherent rights and all causes of action related to
the ‘repealed’ provision while ‘deletion’ ordinarily takes effect from the date of legislature
affecting the said deletion, never to effect total effecting or wiping out of the provision as
if it never existed.
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Question 3
Explain various provisions applicable to rules or bye-laws being made after previous
publications as enumerated in Section-23 of the General Clauses Act, 1897.
Answer
Provisions applicable to making of rules or bye-laws after previous publications [Section
23 of the General Clauses Act, 1897]:
Where, by any Central Act or Regulation, a power to make rules or bye-laws is expressed
to be given subject to the condition of the rules or bye-laws being made after previous
publication, then the following provisions shall apply, namely:(1) Publish of proposed draft rules/ bye - laws: The authority having power to make the
rules or bye-laws shall, before making them, publish a draft of the proposed rules or byelaws for the information of persons likely to be affected thereby;
(2) To publish in the prescribed manner: The publication shall be made in such manner
as that authority deems to be sufficient, or, if the condition with respect to previous
publication so requires, in such manner as the Government concerned prescribes;
(3) Notice annexed with the published draft: There shall be published with the draft a
notice specifying a date on or after which the draft will be taken into consideration;
(4) Consideration on suggestions/objections received from other authorities: The
authority having power to make the rules or bye-laws, and, where the rules or byelaws
are to be made with the sanction, approval or concurrence of another authority, that
authority also shall consider any objection or suggestion which may be received by the
authority having power to make the rules or bye-laws from any person with respect to
the draft before the date so specified;
(5) Notified in the official gazette: The publication in the Official Gazette of a rule or byelaw purporting to have been made in exercise of a power to make rules or byelaws after
previous publication shall be conclusive proof that the rule or bye-laws have been duly
made.
Question 4
Komal Ltd. declares a dividend for its shareholders in its AGM held on 27th September,
2018. Referring to provisions of the General Clauses Act, 1897 and Companies Act, 2013,
advice:
(i) The dates during which Komal Ltd. is required to pay the dividend?
(ii) The dates during which Komal Ltd. is required to transfer the unpaid or unclaimed
dividend to unpaid dividend account?
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Answer
As per section 9 of the General Clauses Act, 1897, for computation of time, the section
states that in any legislation or regulation, it shall be sufficient, for the purpose of
excluding the first in a series of days or any other period of time to use the word “from”
and for the purpose of including the last in a series of days or any other period of time, to
use the word “to”.
(i) Payment of dividend: In the given instance, Komal Ltd. declares dividend for its
shareholder in its Annual General Meeting held on 27/09/2018. Under the provisions of
Section 127 of the Companies Act, 2013, a company is required to pay declared dividend
within 30 days from the date of declaration, i.e. from 28/09/2018 to 27/10/2018. In this
series of 30 days, 27/09/2018 will be excluded and last 30th day, i.e. 27/10/2018 will be
included. Accordingly, Komal Ltd. will be required to pay dividend within 28/09/2018
and 27/10/2018 (both days inclusive).
(ii) Transfer of unpaid or unclaimed divided: As per the provisions of Section 124 of the
Companies Act, 2013, where a dividend has been declared by a company but has not been
paid or claimed within 30 days from the date of the declaration, to any shareholder
entitled to the payment of the dividend, the company shall, within 7 days from the date
of expiry of the said period of 30 days, transfer the total amount of dividend which
remains unpaid or unclaimed to a special account to be opened by the company in that
behalf in any scheduled bank to be called the “Unpaid
Dividend Account” (UDA). Therefore, Komal Ltd. shall transfer the unpaid/unclaimed
dividend to UDA within the period of 28th October, 2018 to 3rd November, 2018 (both
days inclusive).
Question 5
Explain briefly any four effects by repeal of an existing Act by central legislation
enumerated in Section-6 of The General Clauses Act, 1897.
Answer
According to Section 6 of the General Clauses Act, 1897, where any Central legislation or
any regulation made after the commencement of this Act repeals any Act made or yet to
be made, unless another purpose exists, the repeal shall not:
• Revive anything not enforced or prevailed during the period at which repeal is effected
or;
• Affect the prior management of any legislation that is repealed or anything performed
or undergone or;
• Affect any claim, privilege, responsibility or debt obtained, ensued or sustained under
any legislation so repealed or;
• Affect any punishment, forfeiture or penalty sustained with regard to any offence
committed as opposed to any legislation or
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• Affect any inquiry, litigation or remedy with regard to such claim, privilege, debt or
responsibility or any inquiry, litigation or remedy may be initiated, continued or insisted.
Question 6
Alpha Ltd., A Section 8 company is planning to declare dividend in the Annual General
Meeting for the Financial Year ended 31-03-2018. Mr. Chopra is holding 800 equity
shares as on date. State whether the act of the company is according to the provisions of
the Companies Act, 2013.
Answer
Prohibition on section 8 companies: According to Section 8(1) of the Companies Act,
2013, the companies having licence under Section 8 (Formation of companies with
Charitable Objects, etc.) of the Act are prohibited from paying any dividend to its
members. Their profits are intended to be applied only in promoting the objects of the
company.
Hence, in the instant case, the proposed act of Alpha Ltd., a company registered under the
provisions of Section 8 of the Companies Act, 2013, which is planning to declare dividend,
is not according to the provisions of the Companies Act, 2013.
Question 7
X owned a land with fifty tamarind trees. He sold his land and the (obtained after cutting
the fifty trees) to Y. X wants to know whether the sale of timber tantamounts to sale of
immovable property. Advise him with reference to provisions of "General Clauses Act,
1897”.
Answer
“Immovable Property” [Section 3(26) of the General Clauses Act, 1897]: ‘Immovable
Property’ shall include:
(i) Land,
(ii) Benefits to arise out of land, and
(iii) Things attached to the earth, or
(iv) Permanently fastened to anything attached to the earth.
It is an inclusive definition. It contains four elements: land, benefits to arise out of land,
things attached to the earth and things permanently fastened to anything attached to the
earth. Where, in any enactment, the definition of immovable property is in the negative
and not exhaustive, the definition as given in the General Clauses Act will apply to the
expression given in that enactment.
In the instant case, X sold Land along with timber (obtained after cutting trees) of fifty
tamarind trees of his land. According to the above definition, Land is immovable
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property; however, timber cannot be immovable property since the same are not
attached to the earth.
Question 8
What do you understand by the term ‘Good Faith’. Explain as per the provisions of the
General Clauses Act, 1897.
Answer
“Good Faith” [Section 3(22) of the General Clauses Act, 1897]: A thing shall be deemed to
be done in “good faith” where it is in fact done honestly, whether it is done negligently or
not;
The question of good faith under the General Clauses Act is one of fact. It is to determine
with reference to the circumstances of each case. The term “Good faith” has been defined
differently in different enactments. This definition of the good faith does not apply to that
enactment which contains a special definition of the term “good faith” and there the
definition given in that particular enactment has to be followed. This definition may be
applied only if there is nothing repugnant in subject or context, and if that is so, the
definition is not applicable.
Question 9
A notice when required under the Statutory rules to be sent by “registered post
acknowledgment due” is instead sent by “registered post” only. Whether the protection
of presumption regarding serving of notice by “registered post” under the General
Clauses Act is tenable? Referring to the provisions of the General Clauses Act, 1897,
examine the validity of such notice in this case.
Answer
As per the provisions of Section 27 of the General Clauses Act, 1897, where any legislation
or regulation requires any document to be served by post, then unless a different
intention appears, the service shall be deemed to be effected by:
1. Properly addressing,
2. Pre-paying, and
3. Posting by registered post.
A letter containing the document to have been effected at the time at which the letter
would be delivered in the ordinary course of post.
Therefore, in view of the above provision, since, the statutory rules itself provides about
the service of notice that a notice when required under said statutory rules to be sent by
‘registered post acknowledgement due’, then, if notice was sent by ‘registered post’ only
it will not be the compliance of said rules. However, if such provision was not provided
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by such statutory rules, then service of notice if by registered post only shall be deemed
to be effected.
Furthermore, in similar case of In United Commercial Bank v. Bhim Sain Makhija, AIR
1994 Del 181: A notice when required under the statutory rules to be sent by ‘registered
post acknowledgement due’ is instead sent by ‘registered post’ only, the protection of
presumption regarding serving of notice under ‘registered post’ under this section of the
Act neither tenable not based upon sound exposition of law.
Question 10
What is “Financial Year” under the General Clauses Act, 1897?
Answer
According to Section 3(21) of the General Clauses Act, 1897, ‘Financial Year’ shall mean
the year commencing on the first day of April.
The term year has been defined under Section 3(66) as a year reckoned according to the
British calendar. Thus as per General Clauses Act, Year means calendar year which
starts from January to December.
Hence, in view of the both above definitions, it can be concluded that Financial Year is a
year which starts from first day of April to the end of March
Question 11
What is a Document as per the Indian Evidence Act, 1872?
Answer
A per Indian the Evidence Act 1872;
'Document': Generally understood, a document is a paper or other material thing giving
information, proof or evidence of anything. The law defines 'document' in a more
technical form. As per section 3 of the Indian Evidence Act,1872, 'document' means any
matter express or described upon any substance by means of letters, figures or mark or
by more than one of those means, intended to be used, or which may be used, for the
purpose of recording that matter.
For example:
A Writing is a document, any words printed, photographed are documents.
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Chapter 4 – Interpretation of Statutes
Question 1
Explain the function of ‘proviso’ as an internal aid to construction.
Answer
Proviso: The normal function of a proviso is to except something out of the enactment
or to qualify something stated in the enactment which would be within its purview if
the proviso were not there. The effect of the proviso is to qualify the preceding
enactment which is expressed in terms which are too general. As a general rule, a
proviso is added to an enactment to qualify or create an exception to what is in the
enactment. Ordinarily a proviso is not interpreted as stating a general rule.
It is a cardinal rule of interpretation that a proviso to a particular provision of a statute
only embraces the field which is covered by the main provision. It carves out an
exception to the main provision to which it has been enacted as a proviso and to no
other. (Ram Narain Sons Ltd. vs. Assistant Commissioner of Sales Tax, AIR 1955 SC 765).
Question 2
Explain how 'Dictionary Definitions' can be of great help in interpreting / constructing an
Act when the statute is ambiguous.
Answer
Dictionary Definitions: First we refer the Act in question to find out if any particular word
or expression is defined in it. Where we find that a word is not defined in the Act itself,
we may refer to dictionaries to find out the general sense in which that word is commonly
understood. However, in selecting one out of the several meanings of a word, we must
always take into consideration the context in which it is used in the Act. It is the
fundamental rule that the meanings of words and expressions used in an Act must take
their colour from the context in which they appear. Further, judicial decisions laying
down the meaning of words in construing statutes in ‘pari materia’ will have greater
weight than the meaning furnished by dictionaries. However, for technical terms,
reference may be made to technical dictionaries.
Question 3
Explain 'Mischieve Rule' for interpretation of statute. Also, give four matters it considers
in construing an Act.
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Answer
Mischieve Rule: Where the language used in a statute is capable of more than one
interpretation, principle laid down in the Heydon’s case is followed. This is known as
‘purposive construction’ or ‘mischieve rule’. The rule then directs that the courts must
adopt that construction which ‘shall suppress the mischief and advance the remedy’.
It has been emphasized by the Supreme Court that the rule in Heydon’s case is applicable
only when the words used are ambiguous and are reasonably capable of more than one
meaning.
It enables consideration of four matters in construing an Act:
(1) what was the law before the making of the Act;
(2) what was the mischief or defect for which the law did not provide;
(3) what is the remedy that the Act has provided; and
(4) what is the reason for the remedy.
Question 4
Define Grammatical Interpretation. What are the exceptions to grammatical
interpretation?
Answer
Grammatical Interpretation and its exceptions: ‘Grammatical interpretation’ concerns
itself exclusively with the verbal expression of the law, it does not go beyond the letter of
the law. In all ordinary cases, ‘grammatical interpretation’ is the sole form allowable. The
Court cannot take from or add to modify the letter of the law.
This rule, however, is subject to some exceptions:
(1) Where the letter of the law is logically defective on account of ambiguity,
inconsistency or incompleteness. As regard the defect to ambiguity, the Court is under a
duty to travel beyond the letter of the law so as to determine from the other sources the
true intention of the legislature. In the case of the statutory expression being defective on
account of inconsistency, the court must ascertain the spirit of the law.
(2) If the text leads to a result which is so unreasonable that it is self -evident that the
legislature could not mean what it says, the court may resolve such impasse by inferring
logically the intention of the legislature.
Question 5
Explain the rule of ‘beneficial construction’ while interpreting the statutes quoting an
example.
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Answer
Where the language used in a statute is capable of more than one interpretation, the most
firmly established rule for construction is the principle laid down in the Heydon’s case.
This rule enables, consideration of four matters in constituting an act :
(1) what was the law before making of the Act,
(2) what was the mischief or defect for which the law did not provide,
(3) what is the remedy that the Act has provided, and
(4) what is the reason for the remedy.
The rule then directs that the courts must adopt that construction which ‘shall suppress
the mischief and advance the remedy’. Therefore even in a case where the usual meaning
of the language used falls short of the whole object of the legislature, a more extended
meaning may be attributed to the words, provided they are fairly susceptible of it. If the
object of any enactment is public safety, then its working must be interpreted widely to
give effect to that object. Thus in the case of Workmen’s
Compensation Act, 1923 the main object being provision of compensation to workmen, it
was held that the Act ought to be so construed, as far as possible, so as to give effect to its
primary provisions.
However, it has been emphasized by the Supreme Court that the rule in Heydon’s case is
applicable only when the words used are ambiguous and are reasonably capable of more
than one meaning [CIT v. Sodra Devi (1957) 32 ITR 615 (SC)].
Question 6
How far is ‘preamble’ in an enactment helpful in interpreting any of the parts of an
enactment?
Answer
Preamble: It expresses the scope and object of the Act more comprehensively than the
long title.
The preamble may recite the ground and the cause for making a statute and or the evil
which is sought to the remedied by it.
The preamble like the Long title can legitimately be used for construing it. However, the
preamble cannot over- ride the provisions of the Act. Only if the wording of the Act gives
rise to doubts as to its proper construction (e.g., where the words or a phrase has more
than the one meaning and doubts arise as to which of the two meanings is intended in the
Act) the preamble can and ought to be referred to arrive at the proper construction.
Question 7
The ‘Statute should be read as a Whole’. Explain the statement.
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Answer
‘Read the Statute as a Whole’: It is the elementary principle that construction of a statute
is to be made of all its parts taken together and not of one part only. The deed/ statute
must be read as a whole in order to ascertain the true meaning of its several clauses, and
the words of each clause should be so interpreted as to bring them into harmony with
other provisions – if that interpretation does no violence to the meaning of which they
are naturally susceptible. And the same approach would apply with equal force with
regard to Acts and Rules passed by the legislature.
One of the safest guides to the construction of sweeping general words is to examine
other words of like import in the same enactment or instrument to see what limitations
must be imposed on them. If we find that a number of such expressions have to be
subjected to limitations and qualifications and that such limitations and qualifications are
of the same nature, that circumstance forms a strong argument for subjecting the
expression in dispute to a similar limitation and qualification.
Question 8
How will you interpret the definitions in a statute, if the following words are used in a
statute?
1. Means,
2. Includes
Give one illustration for each of the above from statutes you are familiar with.
Answer
Interpretation of the words “Means” and “Includes” in the definitions- The definition of a
word or expression in the definition section may either be restricting of its ordinary
meaning or may be extensive of the same. When a word is defined to 'mean' such and
such, the definition is ‘prima facie’ restrictive and exhaustive, we must restrict the
meaning of the word to that given in the definition section.
But where the word is defined to 'include' such and such, the definition is 'prima facie'
extensive, here the word defined is not restricted to the meaning assigned to it but has
extensive meaning which also includes the meaning assigned to it in the definition
section.
ExampleDefinition of Director [section 2(34) of the Companies Act, 2013] - Director means a
director appointed to the board of a company. The word "means" suggests exhaustive
definition.
Definition of Whole time director [Section 2(94) of the Companies Act, 2013] - Whole
time director includes a director in the whole time employment of the company. The
word "includes" suggests extensive definition. Other directors may be included in the
category of the whole time director.
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Question 9
Gaurav Textile Company Limited has entered into a contract with a Company. You are
invited to read and interpret the document of contract. What rules of interpretation of
deeds and documents would you apply while doing so?
Answer
The rules regarding interpretation of deeds and documents are as follows:
First and the foremost point that has to be borne in mind is that one has to find out what
reasonable man, who has taken care to inform himself of the surrounding circumstances
of a deed or a document, and of its scope and intendments, would understand by the
words used in that deed or document. It is inexpedient to construe the terms of one deed
by reference to the terms of another. Further, it is well established that the same word
cannot have two different meanings in the same documents, unless the context compels
the adoption of such a rule.
The Golden Rule is to ascertain the intention of the parties of the instrument after
considering all the words in the documents/deed concerned in their ordinary, natural
sense. For this purpose, the relevant portions of the document have to be considered as
a whole. The circumstances in which the particular words have been used have also to be
taken into account. Very often, the status and training of the parties using the words have
also to be taken into account as the same words maybe used by an ordinary person in one
sense and by a trained person or a specialist in quite another sense and a special sense.
It has also to be considered that very many words are used in more than one sense. It may
happen that the same word understood in one sense will give effect to all the clauses in
the deed while taken in another sense might render one or more of the clauses ineffective.
In such a case the word should be understood in the former and not in the latter sense.
It may also happen that there is a conflict between two or more clauses of the same
documents. An effect must be made to resolve the conflict by interpreting the clauses so
that all the clauses are given effect. If, however, it is not possible to give effect of all of
them, then it is the earlier clause that will override the latter one.
Question 10
Differentiate Mandatory provision from a Directory provision. what factors decide
whether a provision is a directory or mandatory?
Answer
Practically speaking the distinction between a provision which is 'mandatory' and one
which is 'directory' is that when it is mandatory. it must be strictly observed; when is
'directory' it would be sufficient that it is substantially complied with. However, we
have to look at the substance and not merely the form, an enactment in mandatory form
might substantially be directory and conversely, a statute in directory form may in
substance be mandatory. Hence, it is the substance that counts and must take
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precedence over mere form. If a provision gives a power couple with duty, it is
mandatory: whether it is or is not so would depend on such consideration as:
-The nature of the thing empowered to be done,
-The object for which it is done, and
-The person for whose benefit the power is to be exercised.
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